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INTRODUCTION
M unicipal p lanning  departm en ts are increasingly  involved in  the field of 
historic preservation as m ore com m unities create preservation ordinances to p ro­
tect h istoric resources. In the U nited States, the num ber of historic p reservation  
comm issions has nearly doubled in the past decade and  this trend is likely to con­
tinue. Estim ates of the current num ber of preservation commissions in the United 
States range betw een 1,200 and 1,500, according to the N ational T rust's Direc­
tory  of A m erican Preservation C om m issions.
The degree to which historic preservation comm issions and local planning 
agencies m ust coordinate activities varies am ong com m unities, depending  upon 
local ordinances and the operational form at follow ed by each jurisdiction. Com­
m on areas of overlap include proposed dem olition of structures, build ing perm it 
procedures, and com prehensive planning. The review  of proposed alterations to 
structures located w ithin  historic districts is a planning function in comm unities 
w ith  a historic preservation ordinance, bu t w ithou t a preservation commission.
Com m ission m em bers and planners can ensure the integrity of the historic 
p reservation  review  and associated  perm it processes by adhering  to established 
adm in istra tive  practices de ta iled  in the section of th is paper titled  Procedural 
D ue Process. These ind iv iduals m ust be responsive to the needs and goals of the 
com m unity, fam iliar w ith  recent developm ents in  federal and  sta te  case law, and 
m indful of the constitu tional requirem ents of p rocedural due  process.
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Beyond w hat is legally required , m easures can be taken  to m ake the  ad ­
m in istration  of ordinances easier and more successful, fostering com m unity su p ­
port and awareness of the planning process in general and the historic preservation 
process in  particular. The need for revising a p reservation  ordinance m ay be­
come apparen t during  its im plem entation period. Tailoring the ordinance to the 
com m unity 's needs and goals will enhance its effectiveness for both property ow n­
ers and historic preservation.
A dditionally, the practical experience of those involved w ith  the im ple­
m entation and adm inistration of preservation ordinances provides insight for o th­
ers faced w ith  th is  challenge. A lso, the  legal and  p rac tica l im p lica tions of 
p reservation  planning  can be app lied  by p lanners to the adm in istra tion  of other 
land-use ordinances.
STATEMENT OF PROBLEM
The distance betw een the creation of a carefully-drafted  preservation  or­
dinance and its proper im plem entation can be difficult to bridge in a m anner that 
safeguards certain  righ ts of property  ow ners w hile realizing preservation  goals. 
This paper explores how the objectives of a com m unity historic preservation plan 
can be realized in a m anner that is both deferential to the needs of property owners 
and legally defensible to court challenges grounded  in allegations of procedural 
or substan tive  due process defects.
Local governm ent officials m ust be m indful of the law  of takings in the 
drafting and adm inistration of all land use ordinances. This paper discusses regu­
latory  takings and  explores recent legal developm ents in th is area of the law. It 
also focuses on the legal and  practical aspects of adm inistering the design review 
portion  of a historic preservation ordinance, an integral part of m ost historic pres­
ervation  program s. The au tho r focuses on th is aspect of p reservation  by d raw ­
ing on observations gained th rough  personal professional experience.
The preservation ordinance of Bozeman, M ontana is referenced frequently 
for illu stra tive  purposes, the au tho r hav ing  been directly involved in its adm in­
istra tion  as a city planner, from  its im plem entation  in M arch of 1990 to Septem ­
ber of 1991.
Generally, issues of substantive due  process are raised concerning prom ul­
gation of a land-use ordinance and the content and issues of procedural due process
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are raised concerning the adm inistration of such ordinances. However, lawm akers 
m ust be cognizant of bo th  procedural and substantive  due process requirem ents 
in bo th  the d rafting  and  adm in istra tion  of land-use ordinances.
EXPLANATIONS
Many states have enacted preservation law s that enable local governm ents 
to adop t h istoric preservation  ordinances. In o ther states, including M ontana, 
enabling law s for zoning provide the legal justification  for the p rom ulgation  of 
local historic preservation ordinances. The pow er of state and local governm ents 
to regulate  land-use has its orig ins in the police power, w hich is the broad pow er 
to enforce legislation created to protect the health, safety, and welfare of the public.
In the landm ark case Euclid v. Ambler Realty, 272 U.S. 365 (1926), the United 
States Supreme C ourt established the right of m unicipalities to d ivide land within 
their ju risd iction  into d istric ts for w hich uses are prescribed (zoning). The au­
thority  of local governm ents to regulate  land-use for aesthetic goals was estab­
lished  as a legitim ate exercise of police pow er in Berman v. Parker, 348 U.S. 26, 
(1954). The constitu tional pow er to regulate  the use of p rivate  p roperty  in the 
in terest of historic preservation  w as firm ly established in Penn Central Transpor­
tation Company v. City of New York, 438 U.S. 104 (1978).
T raditional "Euclidean" zoning (nam ed for Euclid v. Ambler Realty) is of­
ten  ineffective at pro tecting  resources such as h istoric  architecture because it is 
concerned w ith  the spatial, ra ther than  qualita tive , aspects of app ropria te  land- 
use in a com m unity. To address th is shortfall, cities often establish special zon­
ing overlay districts, w hich impose particu lar land-use restrictions upon areas w ith 
un ique  characteristics such as w etlands, aquifer zones of influence, or historic
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districts. To protect these unique characteristics, local governm ents may require 
developers or ow ners of these pro tected  lands to secure special perm its, com­
ply  w ith  certain restrictions, and be subject to the review  of quasi-judicial boards 
or com m issions before proceeding  w ith  changes or developm ent to their real 
property. The pro tection  afforded by overlay d istric ts supplem ents the un d er­
lying trad itional zoning requirem ents.
The additional restrictions im posed by historic overlay districts are often 
adm inistered by bodies of review such as architectural review boards, design re­
view  boards, or preservation commissions. Property owners in a historic overlay 
distric t typically m ust obtain a certificate of appropriateness (COA) before they can 
proceed w ith alterations to, or the dem olition of, historic structures and  property. 
Lim itations on rights of property  ow ners are commonly the origin of num erous 
legal challenges to preservation ordinances.
W hen a local governm ent prevents a p roperty  ow ner from reasonable use 
of property, a court of law may find that the ow ner has a valid takings claim. Tak­
ings of property  do not require the appropria tion  or physical occupation of p rop­
erty by governm ent. They generally involve some reduction in  use or value that 
im pedes the ow ner's  u tilization  of the property  unreasonably.
A nother challenge to land-use regulation ordinances is related to alleged 
deficiencies in the area of due process. The doctrine of due process is d ivided into 
two main areas of law; substantive due process and procedural due process. Substantive 
due  process is concerned w ith  w hether or not a law  is rationally-related to legiti­
m ate governm ental goals or interests such as the protection of public health, safety, 
and welfare. The objectives of such laws m ust be achieved in a specified m anner
that is neither arbitrary nor capricious. Procedural due process requires the fair ap­
plication of laws by decision-makers and adm inistrators in a consistent and consci­
entious fashion. This paper applies the requirem ents of procedural due process 
to the adm inistration  of a historic preservation ordinance. It also addresses some 
practical implications of adm inistering a community historic preservation program.
JUSTIFICATIONS
The N ovem ber 15,1990 issue of P reservation Law U pdate contains an ar­
ticle titled , "How M uch Do We Really Know A bout P reservation Com m issions?" 
Prom inent legal com m entator Robert E. Stipe is quoted  from  his 1980 article in 
the N orth  Carolina C entral Law Tournai:
It would not be amiss to suppose that perhaps ninety percent of all the 
decisions of all historic commissions in North Carolina (and elsewhere) 
would instantly be overturned by a court of appeal for procedural defects 
alone.i
In the decade since that article, countless preservation comm issions across 
the nation have undoub ted ly  been d isbanded after brief life spans because of the 
loss of sufficient public su p p o rt in  the com m unities w here they w ere form ed. 
O ften, th is regrettable s itua tion  could have been preven ted  by the observance 
of sim ple legal and adm in istra tive  principles.
Preservation com m issions have often been seen by com m unities as too re­
strictive of p rivate  p roperty  rights. A rchitectural review  boards or com m issions 
often recom m end denying bu ild ing  perm its to p roperty  ow ners w hose proposed 
altera tions to, or dem olition  of historic p roperties are found to be unacceptable. 
U npleasant experiences betw een perm it app lican ts and  a new com m ission m ay 
eventually  underm ine  su p p o rt for the pro tection  of the historic resources of a
1 "How Much Do We Really Know About Preservation Commissions?", Preservation Law 
Update. National Center for Preservation Law, 1190-39, November 15,1990.
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com m unity well in to  the future. The need for m ore study  in this area is illu s­
tra ted  by these passages from  the P reservation Law U pdate :
There is remarkably little in print dealing with the work of individual 
preservation commissions....
Professor Stipe's bombshell suggestion [is] that, "a capable first-year 
law student could take apart almost any preservation commission in the 
country...."
It's time to put some time and eneigy into the close analysis of how lead­
ing commissions do their jobs, to discover how the work of less capable 
commissions might be improved.2
It is from this sta rtin g  po in t tha t the adm in istra tion  of historic p reserva­
tion ordinances is exam ined. H istoric p reservation  provides the context for the 
analysis. By using  th is approach, it is hoped that:
1) Community planners and preservation board members will gain legal and 
practical knowledge necessary to ensure the proper and effective admin­
istration of preservation and other land use ordinances;
2) By adherence to fundamental legal principles and uniform application of 
established administrative practices, planners and board members can 
construct a legally defensible record in the event of a legal suit and thereby 
avoid costly legal judgments against the communities they serve;
3) By anticipating the needs of applicants, planners can facilitate the review 
process in ways that build understanding and support for a community 
preservation program;
4) Property owners will be able to enjoy the use of their property in a man­
ner consistent with the historic preservation goals of their community;
5) Through contact with planning offices, owners of historic properties will 
become aware of the architectural and historical expertise available to 
them, usually at no cost; and
6) That awareness and appreciation of the history of any given community 
will be promoted through the planning process.
2 Ibid.
PROPERTY RIGHTS
C ourts have rou tinely  upheld  ordinances w hich, in effect, take property  
rights from landow ners w ithout com pensation under the recognized police power 
of the states. Regulations grounded  in the police pow er im pose du ties or lim its 
on personal activ ities, including  the use of property, w ithou t com pensation. In 
contrast, the form al exercise of em inent dom ain allow s governm ents to appro­
priate  private p roperty  for public use, usually  in exchange for fair compensation.
In Board of Regents v. Roth, 408 U.S. 564, (1972), the U.S. Suprem e C ourt 
declared tha t p roperty  righ ts are not created by the C onstitu tion. They are cre­
ated  and their dim ensions defined by existing rules or understand ings that stem 
from an independent source such as state law. In 1922, the C ourt decided in Penn­
sylvania Coal V. Mahon, 260 U.S. 393, th a t if land-use regulation  goes "too far" in 
restric ting  p roperty  use, a taking of property  m ay be effected.
The Fifth A m endm ent to the C onstitu tion  states in part, "...nor shall p ri­
vate  property  be taken for public use, w ithout just com pensation." The precepts 
of the Fifth A m endm ent are extended to the actions of state and local govern­
m ents by the Fourteenth  A m endm ent to the C onstitu tion.
The Fourth  A m endm ent pro tects ind iv iduals from unreasonable searches 
and seizures of the ir "houses, papers, and effects." In Katz v. United States, 389 
U.S. 347 (1967), the U.S. Supreme Court indicated that Fourth Am endment property 
righ ts are generally  considered by m any to be in terre la ted  w ith a r ig h t to "life, 
liberty, and the p u rsu it of happiness," or a righ t to privacy.
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Property  and Personhood
Preservation  p lanning  often involves review ing proposed changes to a r­
chitectural elem ents of an app lican t's  house. The relationship  betw een property  
and  personhood is based on the notion  tha t to achieve proper self-developm ent, 
an ind iv idual needs some degree of control over resources in  his or her external 
environment. The necessary assurances of control take the form of property rights. 
The concept of personhood invokes the "binding up" of people w ith  objects such 
as heirloom s, autom obiles, or a house.
One m ethod of m easuring  the degree of streng th  of such a relationship  is 
the am ount of pa in  one w ould suffer should  an irreplaceable object be lost or 
irreparab ly  dam aged.3 W hen governm ent regulation  ventures into the dom ain 
of real p roperty  the associated concept of personhood should  be taken into ac­
count. Design review  can accom plish preservation  goals in a m anner that is def­
erential to the personal needs of the p roperty  owner.
R esidential versus Com mercial Property
A d istinction  can be m ade betw een residential and com m ercial p roperty  
concerning the prospect of facing governm ental regu lation  as a p roperty  owner. 
M ost comm ercial developm ent proposals are p resented  by professionals for re­
view  by local p lanning  departm ents. In contrast, a hom eow ner app lican t repre­
sents him self, and  is m ore often  concerned w ith  im provem ent of lifestyle than  
a developer, w ho tends to be investm ent o rien ted . A lthough hom e im prove-
3 Radin, Margaret Jane. "Property and Personhood," Stanford Law Review. Vol. 34: 957, 
May 1982.
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m ent ord inarily  increases the value of a property  and can p rovide an eventual 
return  on investm ent, hom eow ner applicants are more typically m otivated by per­
sonal needs. These needs include the creation of m ore living space, the desire 
for more privacy, and the personal gratification derived  from historic restora­
tion. General hom e repairs lack the m agnitude to qualify  as ''a lterations" and 
do not fall w ith in  the purv iew  of m ost preservation  ordinances.
This is no t to infer tha t economic considerations are not a m otivating fac­
tor behind  residential a ltera tions and additions. Many hom eow ner applicants 
subm it p lans for the accom m odation of a hom e occupation or the construction 
of a rental u n it as an incom e supplem ent. N evertheless, the hom eow ner appli­
cant is a u n iq u e  s itu a tio n  req u irin g  a defe ren tia l ap p roach  by p reserva tion  
com m issions. The hom e is sacrosanct in A m erican culture, and  consequently 
regulation is less acceptable to hom eow ner-applicants than  it is to commercial 
developers.
The need for a sensitive approach to residential applications is particularly 
im portant in the adm inistration  of a new historic preservation ordinance. Unfor­
tunately, it is during  its infancy that a newly-form ed design review board is most 
likely to lack the skill and experience to successfully negotiate w ith  som etim es 
recalcitrant hom eow ner-applicants. If the im plem entation of design review is seen 
as an excessive im position upon  the perceived property  rights of hom eow ners, 
support crucial to the success of the preservation program  may be lost. Opponents 
may influence elected officials to elim inate the comm ission and perhaps the en­
tire program . The adm inistrative m easures outlined in the Procedural Due Pro­
cess section of this paper can effectively prevent such a regrettable outcome.
13
THE PERMITTING PROCESS
U pon this backdrop of constitu tional law and w ith  a m andate  to preserve 
our heritage, state  and local governm ents venture forth  into the area of p reser­
vation law. G uided by docum ents such as the Secretary of the In te rio r 's  G uide­
lines for H istoric Preservation  and by publications such as P reservation Forum . 
N ational A lliance. P reservation Law U pdates, etc., local governm ents w orking 
w ith  sta te  h istoric preservation  offices d raft preservation  ordinances, w hich are 
then im plem ented and adm inistered by local p reservation  com m issions or de­
sign review  boards. Such boards m ust be constantly  aw are of the requirem ents 
of due process to protect the ir governm ent from  legal challenges and ensure the 
v iability  of a preservation  program .
A fundam ental component of many preservation ordinances is the certificate 
of appropria teness (COA) application  process, w hich sets forth  guidelines and 
criteria  for review  of proposed  altera tions to  structures located w ith in  historic 
overlay distric ts. The restrictions and special conditions of approval required  
for projects located in overlay d istric ts are supplem ental to the zoning and other 
regulations governing the use of property  underlying overlay districts. Typically, 
a COA m ust be issued to an  overlay d istric t property  ow ner before a dem olition, 
m oving, or build ing  perm it can be obtained. O ther projects that do not norm ally 
require  bu ild ing  perm its, such as the construction of sm all ou tbu ild ings, fences, 
and  signs m ay require certificates of appropria teness w ith in  a h istoric overlay 
d istric t.
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A m ajority of COA applications propose a ltera tions to structures located 
in h istoric  overlay residentia l d istric ts. Seventy-one percent of all applications 
in 1990 and 60 percent of applications in 1991 received by the city p lann ing  of­
fice of Bozeman, M ontana, (population  25,000) w ere for altera tions proposed to 
residences located w ith in  city conservation and preservation  districts. It should 
be noted that, p u rsu an t to the Bozeman Zoning Code, the DRB review s new de­
velopm ent architecture, landscaping , and a ltera tions to structures in the p res­
ervation  overlay districts. A lm ost all residential applications were prepared  and 
presen ted  by the p roperty  ow ners (see A ppendix A).
W hen a com m unity com pletes a h istoric architectural inventory, d rafts a 
preservation ordinance, and designates certain areas w ithin its jurisdiction as his­
toric overlay d istric ts, im plem entation of the ordinance can begin. P reservation 
com m ission, architectural review  board, or design review  board are som e names 
given to the body responsible for regulating changes to structures located in his­
toric d istric ts.
The Bozeman Zoning O rdinance refers to its historic overlay review board 
as the D esign Review Board (DRB). The Bozeman DRB review s proposals for 
developm ent in several o ther types of overlay distric ts. DRB m em bers may rep­
resen t a varie ty  of backgrounds. The ordinance calls for professionals from  ar­
chitecture, history, p lanning , or design. The Bozeman ordinance requires that 
one person  w ith  a degree from  an accredited school of architecture be present at 
any DRB m eeting at w hich official action on proposals takes place. Laypersons 
on DRBs are likely to include am ateur p reservation ists and other civic-m inded
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com m unity m em bers w ith an in terest in  local h istory or architecture. DRB mem­
bers are appo in ted  and serve their term s on a vo lun tary  basis.
It is unlikely  tha t a m em ber of a com m ission or DRB w ill have the level 
of legal expertise required  to gu ide the board in a m anner consistent w ith  trad i­
tional notions of procedural due  process. Com m issions that do include a m em ­
ber of the legal profession are fo rtunate  to have im m ediate access to a source of 
legal know ledge.
Most review  bodies do not enjoy the benefits of instan t access to a law yer 
and th is is w here a good w orking re la tionsh ip  w ith a city atto rney  can be valu ­
able. A sym pathetic city atto rney  can provide sound advice to a local p reserva­
tion com m ission or DRB. In add ition  to providing the counsel necessary for the 
proper drafting of a local preservation ordinance, a city attorney can provide advice 
w hen im portan t legal issues arise th a t could incur liab ility  upon  a m unicipality. 
Periodic meetings to address problem  areas in the adm inistration of the ordinance 
m ay resu lt in a better ordinance, tailored  to the specific needs of a community.
DUE PROCESS OF LAW
The doctrine of due process is divided into two m ain areas of law; substantive 
due process and  procedural due process. Substantive due process is concerned 
w ith  w hether or not a law is rationally-related  to legitim ate governm ental goals 
dr in terests such as the protection of public health , safety, and welfare. The ob­
jectives of such law s m ust be achieved in a specified m anner tha t is neither ar­
bitrary  or capricious. Procedural due process requires the fair application of laws 
by decision-m akers and  adm in istra to rs in  a consistent and conscientious fash­
ion. Law-m akers m ust ensure that the p rincip les of substan tive and procedural 
due process are observed in the drafting  of land-use ordinances.
The absence of land-use law precedent and the com plexities of the takings 
question  prom pted  the m uch quoted d issent of Justice Brennan in San Diego Gas 
and Electric Co. v. City of San Diego, 450 U.S. 621, 636, (1981):
Such liability might also encourage municipalities to err on the constitu­
tional side of police power regulations and to develop internal rules and 
operating procedures to minimize overzealous regulatory attempts. Af­
ter all, if a policeman must know the constitution then why not a plan­
ner? 450 U.S. 621 (1981).
Substantive Due Process
Substantive due process requires that a regulation which restricts property 
rights is reasonable. The legislation m ust be w ithin the jurisdiction of the legisla­
tive body, rationally-related to the achievement of a legitim ate public interest, and 
applied in a m anner consistent w ith the purpose of the legislation itself. Challenges
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to legislation that allege violations of substantive due process are derived from the 
Fifth and Fourteenth Am endments, which state in part that the governm ent should 
not deprive individuals of "life, liberty, or property w ithout due process of law."
C ourts tend  to be deferential to the in terests of a leg islature w hen a law 
is challenged for v io lations of substan tive  due process. Consequently, the b u r­
den is incum bent upon  a p lain tiff to prove a constitu tional transgression. This 
is because an ordinance is likely to affect ind iv iduals in different ways.
A zoning ordinance will no t fail substantive due process scrutiny m erely 
because it denies a landow ner of the m ost profitable  use of his property. A de­
term ination  will hinge upon  w hether there is any reasonable use to which the 
property  can be devoted, irrespective of profit expectation. W hen the challenged 
ordinance is app lied , the gain to public w elfare m ust be significant w hen com­
pared to the hardship imposed upon a group of similarly situated property owners. 
A n ordinance will fail scrutiny if it can be show n that a substan tia l decrease in 
value, bearing  no substantive relation  to the public welfare, resu lts from adm in­
is tra tion  of th a t ordinance.
Procedural Due Process
D ecisions of m unicipalities th a t affect the sta tus of a particu lar parcel of 
land  are deem ed to be quasi-judicial ra the r than  legislative by m ost states. The 
d istinction  betw een quasi-judicial and legislative bodies has im portan t im plica­
tions for the adm inistration  of historic p reservation  ordinances because a h igher 
standard  will be applied to decisions that, by their effect, regulate use of real p rop­
erty. C ourts tend  to hold decisions of quasi-judicial bodies regulating  property
18
use to a higher standard of procedural due process than those of legislative bodies 
p rom ulgating  public policy. Such is the case w here the righ t of an ind iv idual to 
enjoy p roperty  is decided on a case-by-case basis, as in an application for a land- 
use variance or COA.
A preservation ordinance may specify another review body, such as a board 
of ad justm ent or city com m ission, as the forum  for appeals of the decisions of a 
DRB. It m ay also refer to the decisions of the DRB as recom m endations. N ever­
theless, on appeal a d istric t court w ill review  the procedure and  deliberations 
of the body of first review  or, in th is case, the DRB, in its search for alleged de­
fects in procedural due process. M ost DRBs are m ade up  of laypersons and p ro ­
fessionals w ith  no legal train ing . By ven tu ring  into aesthetic and  architectural 
regulation, DRBs adjudicate the property rights of individuals. Members of DRBs 
and preservation  com m issions w ith  au tho rity  to make b inding  decisions m ust 
know and app ly  the fundam ental princip les of procedural due  process in their 
review  process.
The constitutional requirem ent of fair procedures has nine general aspects:^
1) Public Notice
2) O pportun ity  to  be H eard
3) The Right of Cross-exam ination
4) D isclosure
5) F indings of Fact
6) Conflicts of In terest and  the A ppearance of Conflict or Im propriety
7) P rom pt Decisions
8) Records of Proceedings
9) G round Rules for Fair H earings
4 Smith, Marlin R. Due Process: The Elements of Fair Play.
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These aspects of p rocedural due process are in terrelated , as the follow ing d is­
cussion illustra tes.
1) Public Notice
In the landm ark case Mullane v. Central Hanover Bank and Trust Co., the U.S. 
Suprem e C ourt addressed  the issue of adequate  public notice. Notice m ust be 
"...reasonably calculated, under all the circumstances, to apprise interested parties 
of the pendency of an action and afford them  an opportun ity  to p resen t their 
objectives.... The notice m ust be of such natu re  as reasonably to convey the re­
quired  inform ation ...and  it m ust afford a reasonable tim e for those in terested  to 
m ake the ir appearance."5
Procedural due  process requires tha t there m ust be notice of an action, it 
m ust adequately  apprise  in terested  persons of the in tended  action, and  it m ust 
be given w ith in  tim e periods prescribed by law and w ith in  sufficient tim e to al­
low in terested  ind iv iduals to m ake appropria te  preparation . Public notice re­
quirem ents vary betw een local ordinances and m ay require m ore than  the state 
in w hich the ir ju risd ictions are located.
A pp lica tions fo r C ertifica tes of A p p ro p ria ten ess  (COAs) in  Bozem an, 
M ontana, require th a t the subject p roperty  be posted conspicuously for not less 
th an  ten  days. Posting the subject p roperty  is the responsibility  of the planner 
assigned to w ork w ith  the particu lar application . A fter a com plete subm ittal is 
received, the p lanner p repares the notice from  a stored com puter form at, insert­
ing the relevant data concerning the ap p lican t's  name and address, the legal and
5 Mullane v. Central Hanover Bank and Trust Co., 339 U.S. 306 314 (1950).
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com m on descrip tion  of the subject property , the  p roperty  o w n er's  nam e and 
address, a brief bu t com plete descrip tion  of the proposed alteration, and the time 
and place of the public hearings w here the application w ill be reviewed. A sta te­
m ent d irects w ritten  com m ents to the planning  office by address. A brief phrase 
stating that the file w ith proposed alterations is available for review at the planning 
office is advisable.
Public notice postings offer w ide exposure to passersby and are both infor­
mative and educational. Many first-time applicants explain that they became aware 
of the perm it process by reading postings on neighborhood properties. Brightly 
colored signs and notices are effective at bringing atten tion  to notices. In Boze­
man, notices are inserted into plastic covers and stapled securely to w ooden signs 
w ith  the open end dow nw ard to prevent the elem ents from  dam aging the notice.
Placem ent of notice is an im portan t decision. To assure tha t notices rea­
sonably apprise  all in terested  parties, signs should  be readable from the side­
w a lk  or p u b lic  r ig h t-o f-w ay . P lacem en t u n re a d a b le  w ith o u t tre sp a ss in g  
discourages the purpose  of public notice by m aking it inaccessible. A posting 
located in the boulevard strip  betw een the sidewalk and street lets m otorists know 
th a t a project exists from  the presence of the planning  office sign, a lthough  m o­
to ris ts  rarely  stop to read  the posting . Signs posted  in front yards afford the 
o ppo rtun ity  to be read  by pedestrians and still be seen from the road.
Placem ent of the sign effects the level of public exposure achieved by the 
notice. If a notice faces the street, it offers a b rief m om ent of visibility  to pass­
ing m otorists; if it faces an  oncom ing traffic lane, it is m ore visible and recog­
nizable. Two-sided postings offer v isib ility  to tw o-w ay traffic and pedestrians.
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W hen a subm itta l is am ended, the posting  should  reflect th is by ind icat­
ing proposed changes and am ended tim es of m eetings, w here applicable. The 
language of the ordinance should be exam ined to determ ine w hether the entire 
required  posting  period  should  begin  again. In the case of a m ajor project of 
w idespread  public concern, an  am ended posting  can be prepared  on b righ tly  
colored paper. This w ill serve to apprise  ind iv idua ls of significant changes to 
the application. Failure to keep the public abreast of application  changes could 
resu lt in a breach of procedural due process.
Means of physical posting of property  vary from place to place. City shops 
can construct signs to accom m odate the needs of a p lanning  office. In Bozeman, 
a 14-inch by 20-inch plyw ood (3/4-inch thick) panel is screwed to a 3 /8-inch  steel 
rod. This com bination coupled w ith  plastic slipcovers offers a m odel suitable 
for harsh  w eather and seasonally  frozen ground. O ther m unicipalities staple 
w eather-resistan t, p re-p rin ted  notices to telephone poles in the vicinity  of the 
project. This m ethod m ay be effective w here there is an abundance of poles, bu t 
often  resu lts in inadequate  notice if poles are scarce.
It is preferable to post projects located on corner lots on bo th  street front­
ages. In the case of cul-de-sac developm ent m ore than  one posting is preferable. 
One notice at the closest well-traveled intersection and another at the site is better 
a t inv iting  public in terest than  a rem ote posting , secluded from traveled  ways.
It w as m entioned earlier tha t posting p roperty  offers an opportun ity  for 
educational as well as inform ative exposure to a preservation program . W ith this 
in m ind, a tow n m ay consider developing  a special sign form at w ith  architec­
tu ra l de ta ils in tegrated  into the sign. A un ique  sign style w ould easily d is tin ­
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guish COA projects from other planning and  zoning postings and increase aw are­
ness of a p reservation  program .
In Bozeman, posting of subject properties occurs shortly after the subm ittal 
of a com plete application. The posting  provides adequate space for a brief de ­
scrip tion  of the project in  add ition  to inform ation about public m eetings. N o­
tice requirem ents for the N eighborhood C onservation and H istoric Preservation 
O verlay D istricts, or C hapter 18.42 of the Bozeman Zoning Code, are found at 
C hapter 18.51, Design Review Board (DRB) and D evelopm ent Review Commit­
tee (DRC), (Section 18.51.020 G eneral Procedures. Notice and Timing, c. Public 
Notice: see A ppendix  A).
2) O p p o rtu n ity  to be H eard
All persons w ith  in terest in a pending  land-use decision of a regulatory 
body m ust be given an opportun ity  to express their view s and supply  evidence 
in suppo rt of those view s. Closely associated w ith  the opportun ity  to be heard 
is the requirem ent th a t a public hearing be held as a forum  for such views be­
fore any land-use decision is m ade. There m ust be adequate p rior notice of public 
hearings to provide all interested parties a full opportunity  to be heard. A hearing 
of a quasi-judicial body at w hich no m eaningful opportun ity  to be heard exists 
is tan tam ount to no hearing  a t all, and decisions m ade in such conditions will 
not w ithstand  procedural due process scrutiny.6 This tenet applies to any quasi­
judicial body possessing regulatory  authority, such as preservation commissions 
and design  review  boards.
6 Smith, Marlin R. Due Process: The Elements of Fair Play.
23
M eetings should  be set for tim es and places that ensure the attendance of 
in terested  parties. Decisions m ade at hearings conducted under conditions tha t 
inh ib it the  attendance, such as under-sized  halls or m eeting places, or a t hours 
of the day  w hen those in terested  cannot a ttend , w ill not w ithstand  procedural 
due process challenges. M eetings of great local significance that are held  p re­
ceding or follow ing national holidays such as the Fourth  of July, Labor Day, or 
C hristm as foster low attendance and should  be avoided.
Periods for public com m ent m ust be identified  on the m eeting agenda. 
Public notice of the m eeting should  indicate that public testim ony will be taken 
at the m eeting. It should also indicate w here w ritten  com m ents can be subm it­
ted  to be read at the m eeting and added  to the official proceedings. The notice 
should  also designate a place w here the public can pick u p  copies of the m eet­
ing agenda, w hich should  be m ade available well before the m eeting date.
If the volume of public comment exceeds the time designated by the agenda, 
decisions should be deferred un til another m eeting can be held and all comments 
taken. It is unfair to allow project representatives to ramble on indefinitely, u su rp ­
ing public com m ent time. Use of such filibustering  tactics tends to m ake board 
members im patient and indifferent to public comment w hen it is finally presented. 
Failure to facilitate a m eaningful opportun ity  to be heard will u ltim ately  un d er­
m ine su p p o rt for com m unity program s and the bodies that adm inister them.
3) T he R igh t of C ross-exam ination
W hen a hearing is regarded  as adjudicative or quasi-judicial, all parties 
m ust be given the opportun ity  to question  opponents and their witnesses.7 The
7 Smith, Marlin R. Due Process: The Elements of Fair Flay.
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im portance of the righ t to cross-exam ination w as em phasized by the Suprem e 
C ourt of C onnecticut in Wadell v. Board of Zoning Appeals.
...a zoning board often deals with important property interests; and a de­
nial of a right to cross-examine may easily lead to the acceptance of testi­
mony at its face value when its lack of credibility or the necessity for 
accepting it only with qualifications can be shown by cross-examination.8
At the beginning of each agenda item , a m em ber of a preservation  comm ission 
should explain to those p resen t w hat the hearing procedure will be. This expla­
nation should  include any applicable time lim its and the o rder of testim ony from 
those presen t w ishing to m ake a statem ent. A time should  be designated to read 
w ritten  com m ents subm itted  by absentee parties. If there is opposition  to a pro­
posal, the applican t or his representative should  have the opportun ity  to cross- 
examine the opposing w itness concerning the authenticity  of any allegations. In 
th is way, com m ission m em bers can be m ade aw are of any qualifications or m iti­
gating factors tha t w ould affect the gravity  accorded such statem ents before a 
decision is m ade.
A regulatory  body m ay make the m istake of scheduling a com m ent period 
follow ing, ra ther than  preceding , the decision. Such after-the-fact or illusory 
acknow ledgem ent of due  process underm ines the credibility  of decisions and 
exposes them  to subsequent legal challenges. H earings for the granting of COAs 
are rarely adversarial in nature. N evertheless, DRB m em bers m ust be aw are that 
in  o rder to establish  a com plete record and assure p rocedural fairness, the op­
portun ity  for cross-exam ination m ust be announced.
8 Wadell V. Board of Zoning Appeals, 68 A. 2d 152 (Conn. 1949).
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4) D isc losure
There m ust be an opportun ity  for the public to see, hear, and know all of 
the statem ents and evidence considered by the body m aking the local decision. 
Private, or ex parte  com m unications w ith  decision-m akers destroy the credibil­
ity of the hearing  process and deprive it of an appearance of fairness.
In any com m unity there exists a level of inform al in teraction  and fam il­
iarity  am ong those involved in governm ental decision-m aking. Contact betw een 
board m em bers and citizens active in developm ent and preservation  in settings 
outside of the form al arena is common. Board m em bers should  refrain  from any 
inform al discussion regard ing  a particu lar project tha t is currently  under con­
sideration  or tha t may be in the fu ture. A pplicants who question board m em ­
bers about a particu lar land-use issue should  be referred to a p lanning  office for 
inform ation. Ex parte  discussions betw een board m embers and applicants should 
be avoided  until a form al hearing is held.
One fundam ental elem ent of the right to full disclosure is the opportunity  
for public review and response to staff reports used by the adm inistrative body 
in reaching a decision. Such reports m ust be available to all interested parties far 
enough in advance of hearings to allow ample time for the preparation of a response. 
The Bozeman planning staff report for a COA application is available four to seven 
days in advance of the relevant DRB m eeting (see A ppendix  A).
U nder the Bozeman Code, an architectural review  is p repared  by an in­
dependen t contractor for each COA application . The contractors are usually  ar­
ch itecture  graduates from  the state un iversity  or local architects. A state  license 
is no t requ ired  of the review  contractors, w ho receive a nom inal fee for each re­
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view. The review  is usually  available one week in advance of the m eeting. A 
tw o-w eek application  process allow s one w eek for staff report p reparation  and 
one week for public review. The public notice posted  on the subject property  
indicates tha t the proposal and independen t architectural review  are available 
for public review  a t the p lanning office. This m easure is recom m ended both as a 
courtesy and as an  assurance of full disclosure of the pertinen t inform ation.
The p lanner arranges the architectural review  im m ediately after receiv­
ing a com plete subm ittal from an applican t to ensure am ple tim e for public re­
view. The arch itectural review  is assigned to one m em ber of a pool of review ers 
on a ro tating  basis. A rchitecture s tuden ts from the state  university  or local ar­
chitects w ith  an in terest in architectural h istory serve as review ers. The initial 
d iscussion  betw een the p lanner and review er is lim ited to a b rief explanation of 
the project th a t includes the address and d istric t of the subject property. The 
review er is given the review form, one copy of the subm ittal, and the desired time 
of com pletion. The review er subm its a bill for the 20 dollar fee to the planning 
office w ith  the com pleted review  and is paid  by the C ity w ith  a check.
P lanning offices should  have staff reports ready well in advance of DRB 
m eetings. O therw ise, in terested  parties are deprived  of access to inform ation 
used  by decision-m akers. This m ay constitu te  a denial of procedural due pro­
cess. If scheduling difficulties arise, the planning d irector should reschedule the 
app lica tion  review  to allow  am ple tim e for public review. Delays in review  may 
cause an app lican t to sue for loss of opportun ity  or costs of delay. Such a situa­
tion  m ay indicate the presence of a larger problem  such as under-staffing. To 
satisfy  the requirem ents of full d isclosure, in terested  parties m ust not only have
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access to these reports, bu t m ust also have am ple tim e to respond to the asser­
tions m ade in them.9
5) F ind ings o f Fact
The reasons underly ing  a particu lar decision by a preservation  commis­
sion or design review  board m ust be supported  by adequate findings of fact to 
m eet procedural due process requirem ents. This is an im portan t aspect of the 
establishm ent of a com plete and legally defensible record of proceedings. It is 
also very im portan t that app lican ts are fully apprised , upon  in troduction  to the 
app lication  process, of w hat criteria will be em ployed by the board in evaluat­
ing a subm ittal.
The Bozeman Zoning Code lists the criteria for review  of Certificates of 
A ppropria teness in C hap ter 18.42, N eighborhood C onservation  and  H istoric 
Preservation D istricts, Section 18.42.060 S tandards For C ertificates of A ppropri­
ateness. A., B. and C., (see A ppendix  A):
A. In considering an application for a Certificate, the Design Review Board 
shall be guided by the "Secretary of Interior's Standards for Historic Pres­
ervation Projects".
B. Architectural appearance design guidelines used to consider the appro­
priateness and compatibility of proposed alterations with original design 
features of subject structures or properties and with neighboring struc­
tures and properties shall focus upon the following:
1. Height
2. Proportions of doors and windows
3. Relationship of building masses and spaces
4. Roof shape
5. Scale
9 Smith, Marlin R. Due Process: The Elements of Fair Play.
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6. Directional expression, with regard to the dominant horizontal or 
vertical expression of surrounding structures.
7. Architectural details
C. Contemporary design of new structures and additions to existing struc­
tures shall be encouraged when such new construction or additions do 
not destroy significant historical, cultural, or architectural structures or 
their components and when such design is compatible with the foregoing 
elements of the structure and surrounding structures.
Design board professional m em bers will usually  recognize an elem ent of 
a proposal tha t is inappropria te  to the existing structu re  or neighboring struc­
tures. It is im portan t to express such recognition in term s of the criteria set forth 
in the language of the preservation  ordinance. D uring the review  process, board 
m em bers m ust avoid d iscussing  the m erits of a particu lar project in subjective 
term s. A decision that is not directly-related  to the criteria set fo rth  in the o rd i­
nance is confusing to app lican ts and legally indefensible upon  subsequent ap­
peal. Furtherm ore, reports of alleged arb itrary  decision-m aking will eventually  
underm ine the support of a com m unity for a preservation  ordinance.
To foster an atm osphere of consistency and objectivity the p lanner should 
conduct the review. Each board  m em ber should  be polled  ind iv idually  on each 
of the criteria. This can be facilitated  by polling each m em ber successively on 
each criteria , one m em ber a t a tim e, or by po lling  each m em ber on all of the 
criteria one m em ber a t a tim e. A clarification of a statem ent of opinion can be 
requested  so tha t the record indicates to w hich  of the estab lished  criteria the 
m em ber is referring.
M em bers should  be encouraged to fram e opinions in an objective m anner 
so tha t the record will correspond w ith  the o rd inance 's criteria. A t the conclu­
sion of the review , the decision should  be sum m arized  in  language tha t goes
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beyond m erely  repeating  the w ording  of the sta tu te . It should  specify w hich 
aspects of the proposal are in conflict w ith  the criteria. There m ust be a clear 
statem ent of w hat the decision-m aking body believed to be the relevant and sig­
nificant facts on w hich it based its decision.
In evaluating  an application  for a COA, a board may w ish to p rov ide an 
additional degree of objectivity and justification for decisions by adopting a scale 
of "degrees of change" for a lterations proposed to existing structures. One such 
scale a ttem pts to describe how  existing features of a bu ild ing  w ould be affected 
by a p roposed change. This scale u tilizes ten  degrees of change w hich can be 
used to m onitor changes to historic struc tu res and determ ine over long periods 
of tim e a po in t a t w hich a build ing  will lose its orig inal c h a r a c t e r : i o
To what degree is the existing special architectural or historic interest of
the property adversely affected by this proposal?
1. Very slight change
2. Minor change
3. Simple alterations which do not directly affect elements of interest
4. Alterations having marginal impact on elements of interest
5. Alterations having noticeable impact on elements of interest
6. Elements of interest generally intact, with occasional losses
7. Substantial or complete loss of some elements of interest, but over
50 percent remaining generally intact
8. Major alterations involving substantial change to over 50 percent of 
elements of interest
9. Loss of majority of elements of interest
10. Complete loss with the exception of a vestigial feature
10 "A Vocabulary for Degrees of Change to Protected Structures", Preservation Law Update. 
National Center For Preservation Law, 1987-41, October 16,1987.
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A nother such scale inquires, "To w hat degree do the proposals involve 
restoration  or conjectural reinstatem ent of m issing or m utilated  features?" There 
are four possible answ ers: (1) not at all; (2) to a sm all degree; (3) to a m oderate 
degree; and  (4) to a h igh degree.::
6) C onflic ts of In te re s t and  the A ppearance of C onflic t or Im proprie ty
The decisions of quasi-judicial administrative bodies can significantly af­
fect individual property rights as well as community interests. With the 
potential for sudden change in property values, public confidence in the 
integrity of the zoning process is vital.:2
Inevitably, even the m ost conscientious public official will face a po ten­
tial conflict of in terest at some tim e in his or her career. Increasingly, state courts 
are prohib iting  even the appearance of unfairness to ensure an im partia l setting 
for the zoning process. Such an approach will serve to upho ld  the in tegrity  of a 
decision-m aking body in to  the future. It is possible for a single unsubstan tia ted  
a llegation  of im propriety  to leave a lasting  air of suspicion and m istrust over a 
local governm ent's ability to function objectively and impartially. Decision-makers 
m ust be cognizant of bo th  real and perceived conflicts of in terest in their every­
day contact w ith  citizens of the comm unity.
Personal in terests that th rea ten  im partia lity  in zoning decisions fall into 
one of three categories: 1) An in terest d irectly  or indirectly  affected by a zoning 
decision; 2) partia lity  stem m ing from  associational ties, family relationsh ips, 
friendship, employm ent, or previous business dealings; or, 3) prejudgm ent, which 
is usually  revealed in p re-hearing  sta tem ents.:)
11 Ibid.
12 Galley, J. Benjamin and Fredric A. Strom, "Conflicts of Interest on the Part of Zoning 
Decisionmakers", Zoning and Planning Law Handbook. 1983.
13 Ibid.
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A ssociational or m em bership ties m ay create the appearance of conflicts 
of in terest. It is no t unusual for p lanning  board m em bers to have ties to the lo­
cal real estate or construction industry. A m em ber of a local preservation  com­
m ission or design review  board m ay be involved in restoration  or have indirect 
ties w ith  those w ho are. The conservative approach by courts to th is unfo ld ing  
area of p rocedural due  process law  is evidenced by a trend  to find a conflict of 
in terest based not on w hether a decision-m aker w as in fact influenced by a rela­
tionsh ip , bu t on w hether such a rela tionship  w ould  appear to a d isin terested  ob­
server to have com prom ised the decision m aker's  im partiality.
A nother com m on area of conflicts of in terest orig inates th rough  business 
dealings. A curren t or previous rela tionship  betw een an app lican t and a board 
m em ber could cause a court to invalidate  a zoning decision. However, because 
business dealings betw een citizens in  sm aller com m unities are not uncom m on, 
som e degree of association is usually  to lerated  by courts.
W hat exactly constitutes a conflict of interest defies definition and depends 
upon  the factual circum stances of each case. Charges of conflicts of in terest will 
therefore usually  not be w ithd raw n  un til the alleged conflict is voluntarily  ter­
m inated  or a hearing exonerates the accused. To preserve an atm osphere of im­
partia lity  board m em bers should be cautious to avoid the appearance of conflicts 
and  to follow  established  ru les of procedure in all board decisions.
32
7) P rom pt D ecisions
It is im perative that a preservation comm ission observe the procedural re­
quirem ents of the ordinance under w hich it operates. Section 18.51.020 of the 
Bozeman Interim  Zone Code provides that:
...by day 14 from the date of the DRC an d /o r DRB meeting following 
formal submission, and at its regularly scheduled meeting, the DRC an d / 
or DRB shall take action upon the applicant's proposal. Action may be to 
approve, approve with conditions or deny.i4
It is not uncom m on for a design review board to request a re-subm ittal 
from an applicant to address concerns or deficiencies related  to the original sub­
m ittal. If the delay in d isposition  of the subm ittal is due to an incom plete ap ­
plication, the applicant w ould be barred from an action against the city for failure 
to render a p rom pt decision. How ever, if a DRB ordered more inform ation than 
the ordinance requires, causing the process to exceed 14 days, the applicant would 
have an  actionable cause because the city is bound by the language of its ordi­
nance. Unless the ordinance specifically addresses such a situation  by tolling 
the tim e period  betw een two subm itta ls for the sam e project, an applican t could 
be dep rived  of the p rocedural g u aran tee  of a p rom pt decision. U pon receipt 
of a com plete subm itta l, the rev iew  board  should  decide to approve, approve 
w ith  conditions, o r deny. A tim ely  decision satisfies the p rom pt decision re-
14 Section 18.51.020 General Procedures. Notice and Timing. E. DRC an d /o r DRB Action of 
Chapter 18.51 Design Review Board (DRB) and Development Review Committee (DRC) of 
the Bozeman Interim Zone Code.
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qu irem en t and  allow s the app lican t an o p p o rtu n ity  to proceed w ith in  the re­
qu ired  tim e lim it.
In Salvatore v. City of Schenectady, 530 N.Y.S. 2d 863 (1988), the city was found 
to have deprived  the applicants of a prom pt decision by d isapproving  an app li­
cation in Septem ber 1986 and recom m ending tha t the applicants re-subm it an 
am ended application. After an appeal and its w ithdraw al, the applicants re-sub­
m itted  in January  of 1987. In February of 1987 the board  granted  another hear­
ing and approved  w ith  conditions. The court found that because the ordinance 
prov ided  no basis for d ispensing  w ith  the tim e dead line  of 45 days for the com­
m ission decision, the historic d istric t com m ission w as barred from  im posing the 
conditions of approval.is The foregoing case underscores the im portance of ren­
dering a p rom pt decision w here p roperty  righ ts are adjudicated.
8) Records of P roceedings
In the event of a legal challenge to the decision of a quasi-judicial adm in­
istrative body such as a preservation com m ission, the review ing court m ust have 
available all statem ents of w itnesses and board m em bers, and  all m aterials con­
sidered  in the decision to decide an appeal. It is recom m ended tha t a preserva­
tion com m ission m ain tain  "tw o sets of files; one set to contain m inutes from the 
com m ission 's m eetings and a second group to contain copies of applications to 
the com m ission for certificates of appropria teness and dem olition perm its."i6 
M inutes should  be backed up  by stenographic notes and tape recordings. 
The transcribed  m inutes should  reveal w hat decisions were m ade and indicate
15 "Prompt Decision: A Procedural Nicety for Preservation Commissions", Preservation Law 
Update. National Center for Preservation Law, 1990-29, August 13,1990.
16 "Adequate Files for a Local Preservation Commission", Preservation Law Update. Na­
tional Center for Preservation Law, 1988-25, June 14,1988.
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w hich m em bers voted for or against each application. The m inutes should in­
dicate w hich m em bers abstained  from votes and why. W ho w as present and the 
nam es and statem ents of all w itnesses are also im portan t facts.
The record should contain details of the board 's deliberations, including 
reasons cited for decisions and references to the applicable criteria of the ordinance. 
Copies of the m inutes should be available to the m embers as well as to interested 
parties for review as soon as possible following the hearing. Planning staff mem­
bers should use the official m inutes in drafting correspondence or making recom­
m endations to other decision-m aking bodies to ensure accuracy and fairness.
Com plete files can be used  for fu ture  stud ies to determ ine the effective­
ness of a preservation  program  over time and how certain issues w ere addressed 
in the past. In the event of legal challenge to a com m ission's decision, the city 
attorney will need a complete and accurate record of the proceedings to adequately 
defend the city.
9) Some G round  R ules fo r Fair H earings
Every decision-m aking body m ust have a set of rules of procedure for the 
orderly  and efficient conduct of hearings. These rules m ust be readily  available 
for anyone requesting them. A pplicants should  know the procedures of the board 
as well as the  criteria  upon  w hich their application  will be evaluated . At the 
beginning of the hearing the applican t should  be inform ed of board  procedures 
and any other inform ation to be taken into account by the reviewing body in reach­
ing its decision. As m entioned earlier, the availability of the staff report and other 
review s should  be m ade know n to the app lican t in advance of the m eeting, d u r­
ing the in itial application  process, and on the posted public notice.
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If the decision of the review ing body is based on any inform ation that was 
unavailab le to in terested  parties beforehand or on criteria w hich w as unknow n 
to the applicant, the app lican t has been deprived  of p rocedural due process and 
is en titled  to e ither a new hearing or another form  of judicial relief. A planning 
office should  have an inform ation brochure sum m arizing the rules of procedure 
and any o ther inform ation tha t the public is en titled  to know about a particu lar 
review  process.
POLICE POWER AND LAW OF TAKINGS: 
SUPREME COURT BACKGROUND
In the nineteenth century, the U.S. Supreme Court viewed the takings clause 
of the Fifth A m endm ent to the U.S. C onstitu tion  as a lim itation only on formal 
and inverse condem nations, and  not as a check on the police pow er of govern­
ment. Suprem e C ourt Justice O liver W endell Holm es believed tha t the question 
of w hether an exercise of police pow er was perm issible depended upon  the par­
ticu lar facts of a case. This inclination of the Suprem e C ourt, as well as other 
federal and state courts, to decide a case depending upon the particu lar facts and 
how the challenged law had been applied , was grounded in the doctrine of sepa­
ration  of pow ers betw een the branches of governm ent. The C ourt scrutinized 
the application  of the challenged law  instead of strik ing  it dow n as unconstitu ­
tional. In other words, if a case had m erit on procedural grounds, the Court would 
find it unnecessary to address the substan tive  aspect of the challenged law.
In the  early 1900s the U.S. Suprem e C ourt extended the reach of the tak­
ings clause of the Fifth A m endm ent to include cases of regulatory  overreaching 
in the exercise of police pow er by sta te  and  local governm ent. In Pennsylvania 
Coal, a coal-m ining regu la tion  w as deem ed to be too restrictive in the absence 
of com pensation. The takings clause provided  the rationale for the invalidation  
of tha t law. The C ourt em ployed a balancing test, w herein  the substan tia lity  of 
the governm ental in terest w as w eighed against the  im pact on the regu lated  in­
d iv idual.
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The U.S. Suprem e C ourt has afforded deferential treatm ent to the home 
in its application of the Fourth A m endm ent by prohibiting unreasonable searches 
and seizures. However, the Court has been clear in its qualification that the amend­
m ent protects people, and not places, in barring  w arran tless searches. D istinc­
tions betw een the hom e and all o ther places have not left the use of property, 
including houses, unfettered  by regulatory  bodies.
An offended party  m ay seek governm ental com pensation by an action in 
inverse condem nation if a regulation  reaches far enough  to constitu te  a taking. 
Inverse condem nation is defined as "a cause of action against a governm ental 
defendant to recover value of p roperty  w hich has been taken, in fact, by the gov­
ernm ental defendan t even though  the taking agency has not a ttem pted  to for­
m ally exercise its pow er of em inent d o m a i n . "  17 In o ther w ords, a governm ental 
action is alleged to have d im inished substan tia lly  the p roperty  ow ner's  enjoy­
m ent of his p roperty  for its orig inally  in tended  use.
A lthough landow ners have come to expect som e physical restrictions im ­
posed by zoning and nuisance law, they tend to be less to leran t of governm en­
tal encroachm ents upon  d iscretionary  p roperty  rights. Generally, the Suprem e 
C ourt has regarded developm ent expectations as legitim ate only if they are con­
sisten t w ith  the public  interest. The righ ts of p roperty  ow ners are alw ays sub­
ject to the restra in t th a t the use of p roperty  not harm  the in terests of society. In 
colonial times, it was recognized by both Federalists and Republicans that although 
some protection of private  property  was necessary for true hum an independence, 
use of p roperty  m ust not be harm ful to public w elfare. Consequently, w hen the
17 "How Much Do We Really Know About Preservation Commissions?", Preservation Law 
Update. National Center for Preservation Law, 1190-39, November 15,1990.
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use of p roperty  is in direct conflict w ith  the public interest, the form er m ust yield 
to the latter.
The language of the constitu tional takings clause indicates that "just com­
pensation" is the rem edy available to landow ners who can dem onstrate  a tak­
ing of their p roperty  by a governm ental entity. U ntil recently, courts granted 
declaratory and injunctive relief only. Constitutional law scholars waited patiently 
for the Suprem e C ourt to venture into the realm  of com pensable takings.
Finally, after five decades of v irtual silence, the C ourt addressed  the is­
sue in a pa ir of com panion cases. The prospect of local governm ent liability be­
came reality in Nollan v. California Coastal Commission, 107 S. Ct. 3141 (1987), where 
the Court held a negotiated land-use decision unconstitu tional and decided that 
the coastal com m ission should pay dam ages for a taking of private property. The 
com m ission had  m ade the issuance of a build ing  perm it contingent on the con­
d itio n  th a t the  landow ner p rov ide  public  access th rough  his p roperty  to the 
beachfront. The C ourt m ajority concluded tha t "the condition im posed failed 
to further the in terest the state had advanced as a justification for im posing it."is
H erein lies the foundation of the "nexus" test the Court developed to sup­
po rt its decision. The taking in Nollan w as unconstitu tional because it violated 
the Fifth A m endm ent w hich states, in part, tha t "private  property  shall not be 
taken for public use w ithout just com pensation." In Nollan, Justice Scalia ven­
tu red  beyond trad itional bounds of judicial restra in t w hen he hypothesized that 
the sta te  could absolutely  p roh ib it the proposed developm ent if by doing so the 
p rohib ition  w ould "substantially  advance a legitim ate state in terest." However,
18 McGinley, Patrick C., "Regulatory Takings': The Remarkable Resurrection of Economic 
Substantive Due Process Analysis in Constitutional Law", 1989 Zoning and Planning Law 
Handbook, p. 232.
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he conditioned his speculation by adding that such prohibition w ould be allowed 
only if it d id  no t "in terfere so drastically  w ith  the appellan ts use of their p rop­
erty  as to constitu te  a taking."
In First English Evangelical Lutheran Church v. County of Los Angeles, 107 S. 
Ct. 2378 (1987), the Suprem e C ourt held that w hen the application of a land-use 
regulation precludes all reasonable use of property  for a period of time, the land­
ow ner is entitled  to com pensatory m onetary dam ages for the value of the prop­
erty for the time between the im position of the unconstitutional ordinance and the 
court's decision under a "tem porary taking" theory. Concerned w ith  the chilling 
effects that the granting of m onetary damages for a tem porary taking would have 
upon the ability of local governm ents to regulate land use, and prom pted by a lack 
of guidance by the courts. Justice Stevens, w riting for the m inority, felt that the 
dam age rem edy was inappropriate, because, am ong other reasons:
The policy implications of today's decision are obvious and, I fear, far 
reaching. Cautious local officials and land-use planners may avoid tak­
ing any action that might later be challenged and thus give rise to a dam­
age action. Much important regulation will never be enacted.... It is no 
answer to say that, if a policeman must know the constitution, then why 
not a planner?20
Also fearful of the chilling effect m onetary dam ages w ould have on local gov­
ernm ent, the California Suprem e C ourt, in  Agins v. Tiburon, w arned:
This threat of unanticipated financial liability will intimidate legislative 
bodies and will discourage the implementation of strict or innovative plan­
ning measures in favor of measures that are less stringent, more tradi­
tional, and fiscally safe.2i
19 NoWflW V. California Coastal Commission, 107 S. Ct. 3141 (1987).
20 First English Evangelical v. County of Los Angeles, 107 S. Ct. 2378 (1987).
21 Agins V. Tiburon, 447 U.S. 255 (1980).
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Thus, the m ost recent Suprem e C ourt decisions add  no new significance 
to the ru le  tha t a state  m ay prohib it developm ent if it m eets due process requ ire­
m ents, and as long as such prohibition does not constitute a taking. The language 
of the Fifth A m endm ent's takings clause does not offer any m ore insigh t as to 
how  far is too far in governm ental regu lation  than  the circuitous reasoning of 
judicial precedent. It is clear that the clause does not proh ib it takings; ra ther it 
p rohib its takings w ithou t just com pensation. W hat exactly constitu tes a taking 
or just com pensation will m ost likely rem ain an enigm a, having as m uch to do 
w ith  the needs of society and trends of the tim e, as w ith  the facts of a particu lar 
case.
On the leading edge of perm issible regulatory  controls are law s that gov­
ern  a ltera tions to h istoric structures. P reservation of historic resources has rou­
tinely been held to "fall w ith in  the perm issib le scope of the police p o w e r ." 2 2
The regulation of aesthetics was firmly established in Berman v, Parker, 348 
U.S. 26, (1954), based upon  the view  of the U.S. Suprem e C ourt that:
The concept of the public welfare is broad and inclusive.... The values it 
represents are spiritual as well as physical, aesthetic as well as monetary.
It is within the power of the legislature to determine that the community 
should be beautiful as well as healthy, spacious as well as clean, well- 
balanced as well as carefully p a tr o l le d .2 3
In M ontana the use of the police pow er to preserve aesthetic values was 
established in State v. Bernhard, 173 M ont. 464, 568 P.2d 136 (1977). A lthough the 
regu lation  of h istoric resources and  com m unity aesthetics are areas of perm is­
sible regu la tion  in the adm in istra tion  of p reservation  ordinances, they rem ain
22 Maher v. City of New Orleans, F.2d 1051,1061 (1975).
23 Logue, Thomas citing Berman v. Parker, 348 U.S. 26,32-33 (1954).
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controversial issues to m any property owners who feel that private property rights 
are abridged  by such regulations.
The doctrine  of judicial restra in t has left a void of guidance for historic 
p reservation  law. O verw orked judges decide the issues before them  in the nar­
row est m anner necessary to reach resolution, rarely  addressing  the larger issue 
of social policy w ith  respect to preservation. This lack of precedent is partly  due 
to judicial doctrine such as the "ripeness" principle  w hich holds that a party  al­
leging a tak ings claim  m ust exhaust all adm in istra tive  rem edies before being 
gran ted  a day in court.
Further com pounding the lack of guidance legislators receive from fed­
eral courts is the fact th a t sta te  courts have m ore la titude  than  federal courts to 
find a taking. State constitu tions may be more, b u t never less protective of p ri­
vate p roperty  righ ts than  the U.S. C onstitu tion. The possib ility  of a state  court 
finding  that a p roperty  ow ner has suffered a taking as defined  by a state  consti­
tu tion , even though the p roperty  ow ner may not have a valid  claim  under the 
federal constitu tion , has far-reaching im plications for the uncharted  w aters of 
p reservation  law. The basic fact th a t a sta te  constitu tion  m ay expand or extend 
p roperty  rights beyond federal constitu tional thresholds has received alm ost no 
discussion  am ong h isto ric  preservation  attorneys.
PRACTICAL IMPLICATIONS OF THE APPLICATION PROCESS
As m entioned in  the In troduction , the practical experience of the au thor 
gained during  his tenure as a historic preservation  p lanner is discussed to pro­
vide the reader w ith  insight and suggestions for those anticipating  involvem ent 
in the adm inistration of preservation ordinances. This section provides this back­
ground  of first-hand know ledge.
D uring in troduction  to the app lication  process, applicants should  be en­
couraged to consider all fu tu re  resto ra tion  and altera tion  plans. In this way, fu­
ture as well as immediate plans can be reviewed by the board in one comprehensive 
process, rather than incrementally. Professionals on the board can be more helpful 
to applican ts w hen decisions and suggestions are m ade in the context of a total 
p lan . C om prehensive subm itta ls allow  the board  m ore tim e to review  other 
p ro jec ts , since loss of som e tim e is un av o id ab le  in  m u ltip le  rev iew s of the 
sam e site.
Advice of independen t architectural review ers is m ore beneficial to ap­
plican ts w hen long-range p lans are know n for an entire structure  or property. 
If an  architect or designer is reta ined  on the project, the applicant can save de­
sign and represen tation  costs by subm itting  a com plete p lan  as opposed to m ul­
tip le  subm ittals. A com prehensive subm ittal also elim inates the need for repeat 
app lica tion  fees.
M any applican ts are under the im pression th a t review is available only 
for the  portion  of a project tha t they are able to construct in the presen t or u p ­
42
43
com ing bu ild ing  season. It is im portan t that applican ts be fully inform ed of any 
applicable tim e constrain ts or allow ances for com m encem ent or com pletion of 
approved projects du ring  the application  process. It is incum bent upon  appli­
cants to be aw are of any variances or deviations from  the zoning code or preser­
vation  ordinance requ ired  by the ir proposal. Failure to p lan  accordingly can 
resu lt in loss of tim e for the board, the p lann ing  office, the applicant, and the 
contractor.
In Bozeman, the city p lanner assigned the project should  be able to de­
term ine from  the subm ittal site p lan  and elevation draw ings w hether a devia­
tion will be required. D eviation is the term  used in the Bozeman Zoning Code 
to refer to a variance from  the code for projects located w ith in  an overlay d is­
tric t such as a H istoric or C onservation D istrict (see A ppendix A). A requested 
deviation  m ust first be approved by the board before approval for the project is 
granted. The bu ild ing  official will not issue a bu ild ing  perm it unless the project 
is approved by the DRB. All projects requiring a bu ild ing  perm it are indepen­
den tly  review ed by the city bu ild ing  official for com pliance w ith  the Uniform 
Building Code w hich has safety as its prim ary purpose.
If an  app lican t fails to begin an approved project before a tim e lim it im­
posed by a zoning code lapses, ano ther application  m ay be required. It may be 
better to require that an approved project be com pleted w ithin a tim e period that 
begins w ith  com m encem ent of the project. If the zoning code or circum stances 
surround ing  the project have changed, the project may require additional review 
by the DRB. The rationale  underly ing  a code 's tim e restra in ts on bu ild ing  per­
m its should be reconsidered in the context of a ltera tions to residences in historic
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d istric ts. If a code does im pose a bu ild ing  com m encem ent tim e lim it on bu ild ­
ing perm its, the board should m ake the app lican t aware of available extensions 
of such lim its follow ing project approval.
HISTORIC MARKER PROGRAMS
State historic preservation program s often have signing program s to identify 
particu la r p roperties listed  w ith  the N ational Register of H istoric Places or to 
designate  neighborhood historic d istricts. An arrangem ent specifying percent­
ages of con tribu tion  by state , locality, and p roperty  ow ner encourages program  
participation . A local governm ent m ay decide tha t it is w ise to pay the rem ain­
der of the sign cost above the sta te 's  con tribu tion  in recognition of the value of 
its tou rist industry , civic p ride , value, or inability  of the p roperty  ow ner to pay 
the m arker contribution  cost.
Such w ell-spent tax do llars w ill not only enhance public recognition of 
certain  places and structures, bu t will encourage further participation  in  the his­
toric m arker program  by o ther property  ow ners and neighborhoods. A neigh­
borhood preservation board member is a likely advocate of a neighborhood historic 
m arker designating  a d istric t, the w ork of a prom inent architect, or the property  
of a com m unity m em ber im portan t to the history  of grow th and  developm ent 
in the area.
In M ontana, N ational Register signs are researched and w ritten  by the 
M ontana H istorical Society 's Preservation Office and paid  for from state  bed tax 
funds. O rganizations or ind iv idua ls ow ning p roperty  listed on the Register pay 
a to tal of only $25 to cover sh ipping  and handling  of the historic signs.
An article in the June 13,1993 Helena, M ontana Independent Record quoted 
the sta te  h istoric  preservation  officer as saying th a t a recent increase in N ational
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Register of Historic Places markers demonstrates the potential for combining 
community pride with heritage tourism.24
In  Spokane, W ashington, historic neighborhoods develop their own dis­
tric t signs that inform  visitors of entry to the particu lar d istric t and provide brief 
text noting im portant historical events, form er notew orthy residents, and places 
im portan t to the h isto ry  of the locality. This sign program  has contributed to a 
renew ed sense of civic p ride  in th is c ity 's  h istory  and architecture.
C haritable o rganizations m ay organize a fund-raising effort to accum u­
late the financial resources necessary to finance the purchase of historic m ark­
ers. They m ay operate  on an ad hoc basis to provide recognition of a particu lar 
property, or they m ay choose to adop t such a program  to bring suppo rt and rec­
ognition to their cause as well as foster com m unity pride. As a historic m arker 
p rogram  gains m om entum  in a com m unity it provides the foundation for either 
gu ided  or self-guided tours of the arch itecture  and history  of a place.
24 "Historic Preservation Signs Spur Helena Pride, Tourism," Independent Record. Helena, 
Montana. 7A. June 13,1993.
CONCLUSIONS
A fter 18 m onths of functioning, the Bozeman design review  process had 
m atu red  in  several ways:
• There was dram atic im provem ent in the quality  and com pleteness of 
subm ittals. This is due to be tter application  forms and checklists, in­
creased aw areness and su p p o rt of the program  in the comm unity, and 
im proved staff reports and  supporting  m aterials.
• The review  w ent from  a single review session for each proposal to two 
per proposal, then back to one review  as the process became more or­
ganized (This w as needed anyw ay to avoid conflict w ith  procedural 
language in the ordinance regarding  tim e lim it for decisions).
• The p roposed  Final D raft of the Z oning Code of Bozem an contains 
changes proposed  for the O verlay D istrict Regulations (see Appendix 
A). The significant changes are: tha t there is no longer a d istinction 
betw een N eighborhood C onservation  and H istoric P reservation Dis­
tricts; the proposal is for all-encom passing districts. This could pre­
c ip ita te  e q u a l p ro te c tio n  a rg u m e n ts  from  fo rm er N e ig h b o rh o o d  
Conservation D istrict property-ow ner COA applicants w ho w ould now 
be held  to the sam e standards as N ational Preservation D istrict prop- 
erty-ow ners. The tw o types of areas have been inventoried  and  offi-
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cially designated  as hav ing  w idely  vary ing  degrees of arch itectural
significance.25
• The 12-month "cooling off" period  has been elim inated from  Section 
18.42.050, w hich w as form erly  the "Delay of Proposed A lterations" 
section. This change pro tects the City from  legal action for denial of a 
p rom pt decision, a procedural due process requirem ent. Dem olition 
is an appropria te  m atter for the im position  of a sta tu tory  delay.
The pro liferation  of p reservation  com m issions over the past decade has 
m ade possible the preservation  of countless struc tu res of historical and archi­
tectural significance tha t may have otherw ise been lost. Partic ipating on these 
boards and com m issions, usually  on a vo lun tary  basis, are laypersons and pro­
fessionals from  a varie ty  of backgrounds. They face both  the challenge of ad­
m in iste rin g  a local p reserva tion  p rog ram  and the  challenge of do ing  so in a 
p rocedurally  correct and  fair m anner.
In com m unities w here the p lann ing  function is coordinated or integrated 
w ith  a h istoric preservation  program , p lanners can take m easures to ensure that 
a m unicipality  has a fair and equitable  review  process. By being aw are of recent 
developm ents in the area of due process law, p lanners can develop preservation  
program s that are both  responsive to property  rights and  procedurally fair. W hat 
is requ ired  and  helpful in  the adm in istration  of preservation  ordinances holds 
true  for o ther sta tu tes as well.
25 See article on suit of June 1993 alleging the Neighborhood Conservation District is uncon­
stitutional.
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Beyond w hat is legally required , m easures can be taken to m ake the ad­
m in istra tion  of ordinances easier and  m ore successful. A m ajority of applica­
tions for perm its to a lter historic struc tu res are for residential properties. The 
house has had a sacrosanct place in A m erican culture  since colonial days. Re­
view  of proposed residen tia l changes m andates a conservative and deferential 
approach by review  bodies em pow ered to g ran t or deny perm its for proposed 
alterations. If a local governm ent is to rem ain free from successful legal chal­
lenges, board  m em bers m ust observe all aspects of due process during  the ad ­
m in istra tive  process. If a local p reserva tion  program  is to be successful and 
broaden com m unity su p p o rt for preservation , adm inistration  m ust be both fair 
and realistic. There m ust be flexibility by both  boards and applican ts in the ap­
proach to the review  process. A balance m ust be tactfully  struck which is both 
preservation-m inded  and  sensitive to p roperty  rights.
Recom m endations
In a 1988 issue of the P reservation  Law U pdate.26 14 percent of local pres­
ervation commissions responding to a questionnaire reported having been involved 
in a law suit in the past tw o years. W hen asked if they needed more inform ation 
about decided court cases involv ing  local preservation  com m issions, 75 percent 
of those responding answ ered yes. It w as found in this study  that litigating com­
m issions relied on help from the follow ing sources in order of highest frequency: 
local city or county  a ttorneys; sta te  historic p reservation  organizations; the Na-
26 "Preservation Commission: No Strangers to Litigation", Preservation Law Update. Na­
tional Center for Preservation Law, 1988-4, January 28,1988.
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tional T rust for H istoric Preservation ; The N ational A lliance of P reservation  
Com m issions; and the state  law  school.
A recent survey involved the study  of design  review  processes, and spe­
cifically how  they relate to the issue of new construction in nine com m unities 
examined in the same way ten years earlier. Even though the design review process 
rem ained a controversial p lann ing  tool th roughou t the decade, boundaries of 
original historic d istric ts were enlarged and additional d istric ts designated in 
all nine com m unities, ind icating  a grow ing base of com m unity support. This 
contributed to more confident, secure commissions. There were more m aterials— 
such as surveys, plans, and guidelines—used and an increased awareness of pres­
ervation  issues. Staff su p p o rt had increased and  the m ajority  of boards and 
com m issions partic ipa ted  in train ing  program s. The study  concluded that the 
greatest problem s in the districts were not design-related, but use-related; an issue 
over w hich the com m issions had little  or no control. As the d istric ts changed in 
character, so d id  the expectations and in terp reta tions of people tow ard t h e m .2 7
This study  underscores the im portance of educating the public and adm in­
istrators. This includes the use of p rin ted  m aterial to inform  the public of preser­
vation planning. The City of Bozeman H istoric Preservation Office distributes 
brochures on properties listed on the N ational Register of Historic Places, maps 
of N ational H istoric D istricts, histories of the city 's people and places, and a pres­
ervation new sletter. Similar m aterials should  be prepared to explain the design 
review  process as well.
27 Beasley, Ellen, Preservation Planning Consultant, The Evolution of Design Review in Nine 
rnm m unities as presented to Local Preservation Workshop, National Park Service Rocky 
Mountain Region, St. Joseph, Missouri, August 27-28,1987.
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The Preservation League of New  York State produces a leaflet asking and 
answ ering  the follow ing questions:28
1) W hat is a h istoric d istric t or landm ark  ordinance?
2) I thought a m an 's hom e w as his castle. How can a board tell him  w hat 
to do w ith  his p roperty?
3) Are there any positive  benefits in it for me?
4) Are these o rd inances legal?
5) But suppose the board  is just being arbitrary?
6) W hat else do these com m issions do?
7) Can the ow ner still use the p roperty  as he likes?
By providing potential applicants w ith inform ative m aterials, understand­
ing and support of design  review  can be broadened.
E ducation should  not begin and  end w ith  the general public. Preserva­
tion board  m em bers should  be requ ired  to read  a selection of reference m ateri­
als as p a rt of m em bership o rien tation . They should  also be required to attend  
historic preservation sem inars to learn of recent developm ents and new approaches 
to p reservation  p lanning . Boards should  develop a handbook that includes a 
sta tem ent of policy and the procedures em ployed in  the adm in istration  of the 
program . C om m unities should  be encouraged to share know ledge and exper-
28 Stripe, Robert L., Technical Series No. 8, Local Preservation Legislation: Questions and 
Answers. Published by the Preservation League of New York State.
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tise th rough  a preservation assistance clearinghouse w ith the support of the state 
h istoric preservation  office.
DRB's should  have a periodic review, open to the public, a t w hich ques­
tions m ay be posed by the public and issues discussed am ong the board m em ­
bers. The general policy and goals of a p rogram  should be addressed  to re-focus 
on the broad issues to determ ine if the board  is deviating  from its stated  m is­
sion or goals.
A list of cu rren t DRB m em bers and a profile of their backgrounds w ould 
be of in terest to applicants. In add ition  to an in troduction  at the beginning of a 
review  m eeting, nam e plaques should iden tify  the board m em bers where they 
are seated. New m em bers should  a ttend  sem inars in  preservation  p lanning for 
an im partial perspective of the subject. This will help them  th ink  more indepen­
dently  and bring new ideas to the board. O therw ise a new m em ber can be un­
du ly  influenced by incum bent m em bers' view s or procedural oversights.
Boards can have a tendency to expand their roles to exceed the purview  
of the ordinance. For th is reason, a carefully d rafted  ordinance m ust include a 
broad policy statem ent includ ing  goals and  param eters of the program .
Finally, partic ipa tion  on a review  board and application before a board 
should  generally  be a p leasan t and collaborative experience. Loss of m orale by 
a board m em ber should  signal the need for a change. A pplicants should  leave 
proceedings w ith  a p lan  tha t feasible and  acceptable to them . By observing no­
tions of com m on sense and  fair procedures, adm in istra tion  of, and involvem ent 
w ith , a p reservation  ordinance can be an im m ensely satisfying experience.
EPILOGUE
The period  of research for th is paper concluded in A pril of 1993. The au­
tho r w ould  like to inform  the reader of susequent developm ents regarding legal 
suits filed against the C ity of Bozeman for alleged violations of due process. The 
following developm ents relative to this paper have occurred in the period of time 
from then  th rough  M arch of 1995:
• As of May, 1993, the Bozeman City Com m ission w as discussing ways 
to cut the DRB's w orkload by up  to tw o-thirds by elim inating review 
of small residential construction projects and commercial sign perm its. 
Suggestions w ere m ade th a t the  tw o DRB's be com bined to review  
projects together as one board (this w ould also avoid equal protection 
challenges g rounded  in the fact tha t treatm ent or procedures varied 
betw een the tw o DRBs). Com m issioners expressed concern that "very 
defin ite conflict(s) of in terest exist w hen board m em bers represent cli­
en ts ."29
• As of June 9,1993, a developer w ho had a project approved by the DRB 
w as suing the City of Bozeman because the city commission, at the urg­
ing of p lanning  staff, had  im posed five conditions of approval follow ­
ing unanim ous approval by the DRB w ithou t the conditions. Am ong
29 "City Considers Streamlining Building Reviews," Bozeman Daily Chronicle. Bozeman 
Montana. May 6,1993.
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other assertions, the p laintiff alleges that the city com m ission violated 
his right to due process by not approving the DRB's recom m endations. 
The su it illustra tes the im portance of coordinated procedures and the 
need for clarification of the provisions of the ordinance.30 As of De­
cember, 1993, th is developer reapplied  hoping that the addition  of new 
m em bers to the com m ission w ould result in a more favorable outcome 
for his project.3i The su it was eventually  settled  out of court.
• The M itchells of 122 South C hurch A v e ., Bozeman had their applica­
tion for a gam brel roof on a rem odeled garage turned  dow n.32 As of 
May 3,1994 the M itchells were preparing for a law suit against the City 
over the roof decision.33 On M arch 29, 1995, the D istrict C ourt judge 
ruled that City officials failed to follow the C ity 's statu tory  procedures 
for adequate  public notice. The judge dism issed the o ther counts and 
sent the case back to the C ity Com m ission for another hearing. If the 
application is denied again, the Mitchells intend to resume the lawsuit.34
30 "Developer Sues City Over New Zoning Code," Bozeman Daily Chronicle. Bozeman, 
Montana. June 9,1993.
31 "Businessman suing city looks forward to new commission," Bozeman Dailv Chronicle. 
Bozeman, Montana. December 18,1993.
32 "Gable or gambrel? City moves on garage roof styles," Bozeman Dailv Chronicle. 
Bozeman, Montana. November 21,1993.
33 "Thom sharpens her assault on regs," Bozeman Daily Chronicle. Bozeman, Montana. 
May 3,1994.
34 "Judge: City acted unfairly in roof case," Bozeman Daily Chronicle. Bozeman, Montana. 
March 29,1995.
APPENDICES
APPENDIX A*
Bozeman Zoning Code
1. Chapter 18.42 Neighborhood Conservation and Historic Preservation Overlay Dis­
tricts, Interim Code 7/02/90
2. Chapter 18.51 DRB - DRC
3. Summary of Changes Contained In The 5/31/91 Final Draft Zoning Ordinance, 
Overlay District Regulations (Chapters 18.42 through 18.44), Neighborhood Con­
servation Overlay District
A pplication for Certificate of A ppropriateness
1. Application for COA by Jeff Aid worth for alterations to 709 S. Sixth Avenue, Coo­
per Park National Historic Preservation District, which required deviations from 
the Bozeman Interim Zoning Code
Item s listed below  are included as enclosures at end of paper.
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Certificate of A ppropriateness 
A pplication Process
The follow ing is a chronology of the process of an  application for a Certificate 
of A ppropriateness (COA) under the Bozeman Interim  Zone Code, C hapter 18.42 
(1991) N eighborhood C onservation and H istoric Preservation Overlay Districts:
1) The app lican t m akes initial contact w ith  the P lanning Office to obtain an 
application  for a COA. The B uilding D epartm ent will direct anyone seek­
ing a bu ild ing  perm it for a p roperty  located w ith in  an overlay d istric t to 
the P lanning Office.
2) A p lanner confirm s the location of the p roperty  w ith in  the conservation 
d istric t, a historic d istrict, or as a p roperty  listed  on the N ational Register 
of Historic Places. The applicant is provided w ith  the application for a COA 
and the p lanner briefly explains the subm ittal requirem ents. The applica­
tion has a checklist to assure com pleteness (see A ppendix A, 18.42.050).
3) The applican t re tu rns the com pleted app lication  w ith  the required $40.00 
review  fee and the supporting  m aterials including  the site plan, elevations, 
explanations, scheduling photographs, history, neighborhood comments, and 
any o ther docum entation relevant to the application. The person taking the 
subm ittal records the nam e of the applican t and the tim e of subm ittal on a 
"Projects Received" sheet posted in  the office. The dead line  for com pleted
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applications is any Tuesday at 5:00 p.m . The P lanning Office has 48 hours 
to check the subm ittal for com pleteness. If the application is com plete, the 
process is in itia ted  and the next step is taken. If the application is not com­
plete, the applican t is inform ed of the deficiency. If the deadline has not 
lapsed , the applican t m ay am end and re-subm it.
4) After it is determ ined that the application is complete, the $40.00 review fee 
is tendered  to the city cashier and  a receipt is held for the applicant. The 
planner then  checks the legal descrip tion  of the property, arranges for the 
preparation  of the public notice, and posts the property. The project is as­
signed a zoning file num ber and a file is created w ith an  attached schedul­
ing sheet and  a tim e log to reco rd  the tim e sp en t on  each ac tiv ity  for 
adm inistrative purposes. The average time for the complete process is three 
hours per case.
5) The planner contacts a m em ber of the architectural review pool and arranges 
to have a review  conducted. He may spend a few m inutes w ith the reviewer 
to briefly explain the particu lar project and its location status. The reviewer 
is given one copy of the subm itta l and  an architectural review  form. The 
p lanner has com pleted the first two pages of the review form w hich include 
zoning inform ation  such as w hether the proposal will require deviations 
un d er the code.
6) The p lanner provides the historic preservation officer w ith a copy of the sub­
m ittal and requests any com m ents tha t w ould be of concern to the Design 
Review Board (DRB) during  the review  process.
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7) The application is placed on the agenda for the DRB m eeting two weeks after 
the next deadline. A copy of the agenda is m ailed to the app lican t and any 
o ther parties requesting one on the T hursday before the hearing date.
8) The app lican t is inform ed by the p lanner of any problem s anticipated  re­
lated  to relevant zoning issues or the com m ents of the historic preservation 
officer and  the architectural reviewer. This enables the applicant to amend 
or supplem ent the application in time for the distribution by mail of the sub­
m ittals to the DRB m em bers.
9) The p lanner prepares a staff report that lists any of the deviations requested 
by the applican t in add ition  to general inform ation such as location in zon­
ing d istric t, address of project, date  received, and com m ents of staff, the 
public, the preservation  officer, and the architectural reviewer. A copy of 
the staff report is m ailed to the applicant w ith  the agenda. Any public com­
m ent is recorded by the p lanner and reference is m ade to it in the staff re­
port. Copies of public comm ent received are included in the file and brought 
to the hearing  for review.
10) The hearing  is conducted  and the rules regarding procedural due process 
are observed as closely as possible. The m inutes are recorded by tape re­
corder and  by a stenographer. The DRB observes its rules as required by 
the ord inance and approves, denies, or conditionally  approves the app li­
cation.
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11) The applicant returns to the Building D epartm ent for a build ing perm it w ith 
any additional inform ation requested by the build ing  official.
12) If a dev ia tion  from  the code w as recom m ended by the DRB, the p lanner 
prepares a m em orandum  for the City Com m ission's approval. D eviations 
are usually  placed on the consent item  agenda for approval w ithout presen­
tation  or discussion. If a m em ber of the com m ission w ishes, the item  is re­
m oved from  the consent agenda and the p lanner will p resen t the case.
13) The applican t is m ailed a COA or a le tter of denial. The p lanner closes out 
the file including any relevant com m ents or data entries in  the charts.
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APPENDIX B 
Q uestionnaire Response 
Form er Bozeman Design Review Board m ember. Ben Tintinger. AIA
1) Would you please briefly describe your professional background and your 
past relationship w ith Bozeman's historical preservation program  preceding 
your tenure  on the design review  board?
Bachelor of A rchitecture, M ontana State University, School of A rchi­
tecture, 1989.
C ontract w ith  the city of Bozem an to review  projects in the historic 
d istric ts on project by project basis 1990-91.
- M cLaughlin A rchitecture, Fall 1989-Fall 1993.
- A ssociate, M cLaughlin A rchitecture, June 1991.
D esign Review Board: June 1991-Turned dow n for reappoin tm ent in 
June 1993.
Licensed A rchitect, Septem ber, 1993 
Projects at M cLaughlin A rchitecture include:
H istoric resto rations
A dditions to historic bu ild ings
New construction  w ith in  historic d istricts.
2) W hen w ere you appoin ted  to the Bozeman D esign Review Board and how 
long d id  you serve on the board?
Answer:
I w as appo in ted  to the Design Review Board in June 1991. I served  two 
years un til June 1993.
3) A 1993 article appearing in the Bozeman Daily Chronicle titled; "Disgruntled 
review  board m em ber dum ped ," said that follow ing a d isagreem ent w ith 
the m ayor you were not reappo in ted  for a second term . Do you feel that 
the disagreem ent was the reason for your not being rehired?
4) The article said that you disagreed w ith some in local governm ent on w hat 
the role of the board should  be. You were quoted as saying in a le tter that 
you believed that "the city should not be in the business of designing build­
ings." W hat prom pted you to say this and w hat do you believe is the proper 
role of the board? Did other m embers of the board take a position regarding 
th is m atter?
A nsw er to 3 and 4;
In June of 1993, m y tw o-year term  on the DRB came up for reappointm ent. 
I com posed a le tter of reapplication. In the letter I explained w hat I felt 
w ere my streng ths as a design  review  board m em ber during  the last two 
years. I also explained w hat I felt were problem s in the review  process. 
It is my opin ion  tha t the Bozeman City Planning Office and the DRB mem-
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bers are review ing projects based on know n pieces of architecture, such 
as double-hung w indow s and pitched roofs, ra ther than scale, proportion, 
and overall architecture. The w hole process has become a subjective view 
of likes and dislikes ra the r than  an acknow ledgm ent of good design.
It was th is view  of the review  process tha t caused the uproar. I really feel 
that my views were merely m isunderstood by the city commissioners rather 
than a philosophical disagreement. I believe that the commissioners' limited 
know ledge of architecture results in an inability  to d istinguish  between 
appropria te  scale, p roportion , and them e and their indiv idual knowledge 
of pieces of architecture.
When I stated that the city should not be in the business of designing build­
ings, I m eant litera lly  that. The city should be review ing projects w ith 
respect to appropria teness, not try ing  to force tha t appropriateness on a 
project by designing it. I see th is over and over. Personal experience from 
the applicants perspective along w ith  the stories of others tell of a flawed 
process. Somehow, seem ingly innocent comments such as "I think it would 
be be tter if you d id  th is..." become conditions for approval.
O ther board mem bers are architects and are sim ilarly frustrated w hen their 
ow n projects are review ed. A fter the articles came out, I received num er­
ous phone calls from other board m em bers and the public tha t supported  
my position . But, I w ould still have to say tha t even though som e of the 
m em bers supported  me they still d id not und ers tan d  w hat I was getting
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at in term s of review. Those who had an architectural background w ere / 
are more ap t to view a projects in term s of its whole rather than in its pieces.
5) The sam e article from the Bozeman Daily Chronicle said that one commis­
sioner declared tha t the city d id  not w ant people "who will ham per the 
w ork of the board." In your opinion, w as he saying that all board mem­
bers should  have the sam e philosophy of the board 's role? If not, w hat 
d id  he mean?
Answer:
I talked to tha t particu lar com m issioner by phone later and learned that 
he had abstained from voting on my reappointm ent to the board. The reason 
he abstained , he said , w as because he d id  not have enough tim e to read 
m y le tter and understand  its m eaning before the vote. I w ould have to 
say he w as very dip lom atic  in discussing w hat I w as advocating and the 
c ity 's  requirem ent for design  regulation.
The com m issioner's com m ents were taken ou t of context by the paper. I 
feel th a t he w as no t referring  to people of differing philosophies, bu t to 
people w ho could not w ork in a group setting , such as a review board. The 
DRB m ust be com posed of people w ho can w ork together to arrive at a 
decision. These people m ay not necessarily agree b u t they m ust be open 
m inded enough to listen  to each o ther and  arrive at som e solution. In his 
statem ent, I d o n 't th ink  he w as referring  directly  to me because he is the
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only com m issioner w ho has sat in on DRB m eetings. I feel th a t he thought 
tha t I w as an asset. If any com m issioner understands the problem s of the 
review  process, it w ould  be th a t com m issioner. My instincts tell me that 
other commissioners feel, literally, that board members should totally agree 
w ith  the c ity 's design  sensibilities.
6) The article stated  that the m ayor com m ented that "the city had every right 
to review  construction plans." In your opinion, at w hat point in the re­
view  proceeds does the city 's review  infringe upon  the private  rights of 
app lican ts, if it does at all?
Answer:
The city does have the righ t to review  construction plans, especially in es­
tablishing that plans m eet building and zoning codes. The problems is that, 
architecturally, they are reviewing on the subjective sensibilities of the city 
com m ission, p lann ing  staff and  DRB. The line of appropria te  review  is 
crossed w hen the city sta rts  designing  the build ings. Once double-hung 
w indow s are requ ired  in a given project, th a t line has been crossed.
The city has to realize tha t there is a continuing  history of Bozeman, not 
a one- po in t-in-tim e history. The city is caught up  in nostalgia. It is that 
nostalgia  tha t d ictates the pieces they feel are appropria te  or inappropri­
ate. Sim ply because a bu ild ing  w as b u ilt in 1900 d oesn 't m ean that the 
add ition  on that build ing can 't reflect 1994. The Secretary of Interior Stan-
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dard s for R estoration and R ehabilitation state  tha t add itions should  not 
mimic existing detailing.
7) The sam e article m ade reference to a pending  law suit in  w hich the p lan­
ning staff recom m ended denial of an  app lican t's  design. The board d is­
agreed w ith  the staff recom m endation and approved the design. The city 
com m ission overru led  the board , sid ing  w ith  the planning  staff. Do you 
believe th a t the p lann ing  staff has a role in project review  beyond ensur­
ing com pliance w ith  the zoning  code? If so, why?
Answer:
No, I d o n 't feel th a t the p lanning  staff should have a role in the review of 
projects architecturally , or beyond the zone code. The DRB w as form ed 
to provide th is subjective review. The DRB is m ade up  of a cross-section 
of the com m unity concerned w ith  design  including architects, landscap- 
ers, builders and lay people. The review process progresses from the plan­
ning staff, to the design review board and to the city commission. The DRB 
considers The p lann ing  staff recom m endations and may or may not pass 
those recom m endations on to the city comm ission.
It is com pletely ou t of line for one m em ber of the planning  staff to sub­
v e rt th a t recom m endation by going to the city com m ission and the city 
m anager ind iv idually  and  lobbying his opinion. This particu la r project 
the article referred to is a perfect exam ple of a review  in which the p lan­
ning  s ta ff 's  recom m endations w ere based on pieces ra ther than  them  de-
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sign as a whole. That project came before the DRB w ith  recom m endations 
form  the city p lanning  staff. Those recom m endations, for the m ost part, 
w ere considered but not m ade conditions by the DRB. As such, the project 
was approved by the DRB as presented by the applicant. There were built-in 
dev iations to the project, bu t those w ere also deviations that could not be 
helped  due to tigh t site restra in ts .
It w as after this approval that one m em ber of the planning staff subverted 
tha t decision and lobbied the city commission. On February 11, The Boze­
m an Chronicle detailed  the suit. It sta ted  the su it has been settled  out of 
court. The app lican t has received approval for about 80 percent of the 
bu ild ing  deta ils he petitioned  the board for.
8) Do you feel tha t it is more appropria te  for the city to review commercial 
construction proposals than altera tion  proposals for residences in historic 
districts?
Answer:
Yes. The city should  scru tin ize commercial site review s more closely than 
residential site reviews. However, that review m ust be more objective than 
subjective. In o ther w ords, the zone code m ust spell out w hat height lamp 
p ost is allow able, w hat landscaping  m ust be p rov ided , and w hat size of 
b u ild in g  is acceptable. Yet, once again, the city  should  avoid  actually  
design ing  the b u ild in g  and  view  the project on its  w hole. I th ink  the
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W al-Mart is a good exam ple of a comm ercial project tha t w as successful 
in  setting a design standard  in term s of park ing , landscaping, and sense 
of entry. A lthough, the gable shapes required  by the designing DRB were 
not necessary. Again, th is w as a subjective requirem ent.
9) In 1991, the city expanded the jurisd ic tion  of the board to the c ity 's "con­
servation" d istric ts w ith  respect to review, from an advisory capacity to 
a binding sta tus even w hen applicants do not request a deviation from the 
zoning code. In your opinion, w as this an appropria te  expansion of the 
board 's authority? In other words, had there been problem s w ith the origi­
nal ordinance policy of offering non-binding advice to applicants resid­
ing in conservation districts?
Answer:
I th ink  it is app ropria te  to expand the au thority  to include conservation 
d istric ts as well as all neighborhoods because in my opinion the review 
process has m ore to do w ith  scale, p roportion  and neighborhood appro­
p riateness ra ther than  m erely historic significance. The review  process 
should  apply  to any neighborhood, not just our historic neighborhoods. 
Besides, com m on thought is th a t only the historic neighborhoods are go­
ing to be h istoric , bu t 50 years dow n the road the conservation d istric ts 
as well as cu rren t structures w ill becom e historic in their ow n right.
10) A May 6, 1993 article in the Chronicle titled ; "City considers stream lin­
ing building reviews" states that the board 's w orkload may necessitate lim­
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iting the purv iew  to only new  construction. The article claims that this 
arrangem ent w ould spare hom eow ners the inconvenience of undergoing 
review for m inor home construction projects such as adding a porch or new 
room. Do you feel that if w ould be appropria te  for the city p lanning staff 
to conduct the review of historical district property alteration applications?
Answer:
Ideally, it w ould  be great if the city p lanning  staff could cut dow n on the 
w ork load of the DRB and the city com m ission by review ing m inor add i­
tions or a ltera tions such as fences and porches as long as they could ap­
prove these projects in an objective m anner. The problem  w ith  this idea 
is that some m em bers of the current planning staff w ould be happier work­
ing in a design  office ra ther than  in a public service position. They con­
tin u e  to ap p ly  th e ir  sub jective  a rch itec tu ra l p ieces to the ap p lican t's  
structures.
11) M any com m unities use a p reservation  com m ission to review  alterations 
to h istorical p roperties and a separate  design review board to review  new 
comm ercial construction ou tside  historic d istric ts. Considering the prob­
lem s in volum e of new developm ent requiring review in Bozeman, do you 
th ink  tha t the above m odel has m erit, and if so, why?
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Answer:
I do not feel that a separate  design  review  board and preservation review 
board w ould be necessarily appropriate . H istorical review boards become 
too idealistic  in their review. Reviewing projects based on known archi­
tec tu ra l pieces ra ther than  neighborhood appropriateness alw ays seems 
to be the default. As stated before, historic neighborhoods have a continuing 
history, not a one po in t in tim e history. The house built several years ago 
on the corner of 6th and Koch on Cooper Park is a good exam ple of the 
continuing  history  of th a t neighborhood. W hile some people may not 
feel tha t th is home is historically  correct in term s of their know n library 
of pieces of architecture, it is certainly is appropria te  in term s of scale and 
proportion . 1 feel th a t a h istorically-m inded review board m ay not have 
approved th is project.
12) W hile you were serving on the board , d id  the city have two design review 
boards active a t the sam e tim e, a lte rna ting  weeks for review? Did this 
arrangem ent cause any problem s w ith  consistency of review  or present 
problem s of equity  to app lican ts, in your opinion?
Answ er:
W hile I w as serving, the city d id  have tw o review  boards serving at once 
tha t a lternated  duties every Tuesday. An applicant w ould visit one review 
board and  receive recom m endations for resubm ittal. The resubm ittal be­
fore the second board w ould end w ith  disagreem ents w ith  the first review
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board 's  recom m endations, or be denied for other item s. The city has since 
form ed one 7-8 m em ber review  board tha t m eets every other week. The 
change has solved m any problem s in  consistency and  equity.
13) To the best of your know ledge, do m em bers of the Bozeman Design Re­
view  Board attend  sem inars in historic preservation or have qualifications 
for th is w ork beyond their professional credentials? Is there any training 
of new  m em bers w ith  respect to procedure? Should there be?
Answer:
C urrently, there is no train ing  required  for DRB m em bers w ith respect to 
procedure or h istorical review  o ther than  being given a copy of the zone 
code. A lthough, historic p ro jec ts/bu ild ings that are listed on the national 
historic register make up  a very small portion of the projects reviewed (one 
every year). These projects fall under tigh ter scrutiny by the State His­
toric P reservation Office if federal or sta te  m oney for renovation and ad ­
ditions is involved.
Ind iv idual projects w ith in  an h istorical d istric t tha t are not listed on the 
h istoric register do no t require specific historical training. I feel that these 
projects can be review ed by design professionals w ithou t a background 
in historic architecture if those projects are review ed for appropria te  scale 
and  proportion . It is param ount to keep in m ind th a t h istory  is continu­
ing and not one poin t in time. In fact, a strong historical background could
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be a d isadvan tage  and d iscred it to the architecture because of strongly 
preconceived notions of h istorical appropriateness.
14) A Novem ber 21,1993 article in the Bozeman daily Chronicle titled; "Gable 
or a gambrel? City m oves on garage roof styles." In your opinion, m ust 
the roof design of a garage in  an  historic d istric t reflect the roof style of 
the house? Since th is struc tu re  is not on the N ational Register of H istoric 
Places, or located in an historic d istric t, is it p roper for the city to deny 
the design subm itted  by the app lican t, and in the process, the requested 
"deviations" from  the zone code?
Answer:
The gable vs. gam brel roof style controversy is an exam ple of the city 's 
overstepping  tendencies w ith  regard  to the review  process. The design 
of the gam brel roof is appropria te  in term s of scale for the neighborhood. 
It is unfo rtunate  tha t the city had to revert to its know n architectural li­
b rary  to prescribe a p iece /ro o f th a t is comm on in  the area even though 
the gam brel roof w as no less app ropria te  than  the gable roof.
15) Given that the city has a right to review design by virtue of its police pow er 
au tho rity  and  legal precedent, in your opinion, is there a strong enough 
nexus betw een the roof design and the deviation  requests to tie them  to­
gether in denying the setback dev ia tion  requests because of the proposed 
roof style?
72
Answer:
I do not believe the city should  be designing projects. It seems tha t the 
city is strong arm ing the app lican t because deviations are required. Such 
tactics has caused a backlash of angry public sentim ent and seems to leave 
the city w ide open for challenge.
16) Do you feel that all roofs of the build ings on a given property  m ust be of 
the same style, given that the gambrel style is present in the neighborhood 
of the applicant, a lthough  no t on the subject property?
Answer:
The problem  is tha t the gam brel roof is not present in the neighborhood. 
The argum ent is not w hether it should m atch the existing roof of the house 
but rather, does a gambrel roof exist in the neighborhood. In this particular 
project the neighborhood should  be considered in context of all of South 
Bozeman not just the  hom es in its im m ediate vicinity. In that case, gam­
brel roofs are p revalen t and  appropria te .
17) Does th is proposal have g reater im plications for o ther projects proposed 
for historical p roperties in Bozeman? Please explain.
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Answer:
This project probably does not have greater im plications for o ther projects 
because the DRB and the city p lann ing  staff have lacked consistency and 
equity  in their decisions.
18) This professional paper recom m ends that a resident of each historic d is­
tric t partic ipa te  in the review  process w ith  respect to a lterations to resi­
dential structures. The m em ber w ould serve as a voting m ember whenever 
a proposal in his or her d istric t comes under review. Do you feel that this 
arrangem ent w ould present any problem s to the review process? Would 
it have any advantages?
Answer:
I d o n 't  th ink  hav ing  a ne ighborhood  m em ber w ould  m ake significant 
changes to the structure  of the review  process as it currently  exists. The 
cu rren t m em bers a lready represen t a good cross-section of the historic 
d istric ts in Bozeman. I also th ink  th a t a lack of architectural train ing  or 
education  in overall design could lead to those people slipp ing  into the 
sam e old p a tte rn  of apply ing  architectural pieces.
19) Please com m ent on your position  regarding  the p roper role of a design 
review  board w ith  respect to historic d istricts. W hat are the proper pa­
ram eters for review?
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Answer:
I th ink  tha t the review  process ought to take place at the neighborhood 
level. This process, ideally, w ould be m ore of a collaborative thought pro­
cess than  a subjective review. As an exam ple, w hen som ebody w anted to 
p lan  an add ition  or a lte ra tion  to their property, they w ould get together 
w ith  their neighbors in a w orkshop setting to design an acceptable solu­
tion. This so lu tion  w ould  then continue to the city p lanning  office where 
it w ould have more backing or m ore acceptance by nature of its collabo­
rative inception, as defined  by the neighborhood. I think a neighborhood 
is the m ost app ropria te  se tting  for deciding w hat is acceptable.
If big developers w ere required  to w ork w ith  the neighborhoods to arrive 
at solutions, then new  developm ent w ithin  existing neighborhoods would 
resu lt in more acceptable projects. The danger of neighborhood design 
w orkshops is the add ition  of one more level of bureaucracy and one more 
level of design subjectiveness. But at least the neighborhood w ould feel 
tha t they w ere involved in the decision making.
APPENDIX C 
Com m ents of the H istoric Preservation Officer
C atherine Goetz, H istoric P reservation Officer of Bozeman in 1991, provided the 
follow ing passage to illu stra te  the procedure that she em ploys w hen the p lan­
ner requests her sta tem ent regard ing  an application for a CCA:
A CCA application  is subm itted  by the city p lanner to the Historic Preservation 
Officer for comm ent.
The H istoric Preservation Officer review s the application  w ith  its attending  nar­
rative, pho tographs of the stru c tu re 's  elevations, and  draw ings of proposed al­
terations. The officer determ ines the "landm ark" sta tus of the existing structure 
by researching its architects, builder, build ing dates, subsequent alterations, and 
o ther pertinent data relevant to design and history. Commonly, m uch of this data 
is included in the N ational Register of H istoric Places Inventory.
An assessm ent of the proposed alteration is m ade taking into consideration m ass­
ing, size, scale, and arch itectu ra l features as ou tlined  by the Secretary of the 
In te r io r 's  S tandards for R ehab ilita tion . The assessm ent is also based  on the 
s tru c tu re 's  original or in tended  use and subsequent previous uses, w hether or 
not the structure  is associated w ith  significant historical periods of developm ent 
in  the  com m unity  or w ith  sign ifican t h isto rica l figures, and  w h e th er or not 
the  p roposed  a lte ra tio n  w ill destroy  or d e trac t from  the "w ork of a m aster" 
architect.
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The HPO typically makes an on-site visitation and speaks w ith the property owners 
or the designer of the proposed alteration . The HPO then w rites a memo to the 
city p lanner recom m ending approval or denial of the COA based on the consid­
eration  of the above factors. If relevant, the HPO suggests changes or recom­
m ends alternatives to the p roposed alteration  of the historic structure.
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N ew spapers 
Bozeman Daily Chronicle
1) "City considers stream lining bu ild ing  reviews." May 6,1993
2) "Sculptural outhouse needs a new hom e." May 6,1993
3) "D eveloper sues city over new  zoning code." June 9,1993
4) "D isgruntled  review  board  m em ber dum ped." June 29,1993
5) "Gable or gambrel? City moves on garage roof styles." November 21,1993
6) "City denies barn-like garage roof." N ovem ber 23, 1993
7) Letters to the Editor
"Challenge to the city." N ovem ber 24,1993 
"Toilet paper advice." N ovem ber 25, 1993
8) "The case for diversity : our opinion"
Bozeman Daily Chronicle ed itorial staff. Novem ber 28,1993
9) "If you d o n 't like the ordinance, change it." Letters, December 6,1993
10) "C ity codes too restrictive?" December 19,1993
11) "Businessm an suing city looks forw ard to new com m ission."
December 18,1993
12) "Thorn sharpens her assau lt on regs." May 3,1994
13) "Judge: City acted unfairly  in roof case." M arch 29,1995.
Helena Independen t Record
1) "H istoric Preservation Signs Spur H elena Pride, Tourism,"
Independen t Record. H elena, M ontana. 7A. June 13, 1993.
ENCLOSURES INCLUDED FOR 
APPENDIX A
CHAPTER 18.51
DESIGN REVIEW BOARD (DRB) AND DEVELOPMENT REVIEW COMMITTEE (DRC)
18.51.010 PURPOSE OF DESIGN REVIEW BOARD AND DEVELOPMENT REVIEW
COMMITTEE
A. Purpose
The purpose of the Design Review Board and the Development 
Review Committee shall be to coordinate, expedite and assure 
fair, equitable administration of this ordinance. The
objective, to be implemented through their procedures and 
deliberations, shall be to encourage development quality that 
will enhance both the natural and built environments.
B. Development Review Committee Procedures Established
To implement this purpose, certain procedures shall be adopted 
to include, but not be limited to, a regularly scheduled weekly 
meeting attended by representatives of each of the City or 
County departments charged with developmental review, each 
representative of which shall have decision making capability 
and authority. Tape recorded and written meeting reviews 
setting forth decisions, commitments, and directives shall be 
made. These records shall be preserved as part of the official 
proceedings for each developmental proposal. The City Manager 
shall be responsible for assuring these procedures are 
implemented. The functional aspects of the DRC shall be the 
responsibility of the Planning Director. Lastly, the DRC shall 
prepare and adopt procedural rules that will assure the 
accomplishment of the stated purpose and promote the efficiency 
and effectiveness of the developmental review process.
1. The Committee shall at a minimum be composed of the 
following personnel: Director of Public Service or
designee, Fire Marshall or designee, the Superintendent 
of Streets/Garbage or designee, the Superintendent of 
Water/Sewer or designee, the City-County Planning Director 
or designee, and the Building Official or designee. 
When necessary, other members of the Committee may include: 
the Police Chief or designee, the Superintendent of 
Parks/Cemetery or designee, the Recreation Superintendent 
or designee, the City Manager or designee, with other 
individuals to be included as necessary at the City-County 
Planning Director's request.
When applicable. County personnel may be included on the 
Committee, including the County Subdivision Review Officer 
or designee, the County Sanitarian or designee, the County 
Road Superintendent or designee, with other individuals to 
be included as necessary at the County Commission's 
request.
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C. Design Review Board Procedures Established
To implement this purpose, certain procedures shall be adopted 
to include, but not be limited to, a regularly scheduled weekly 
meeting attended by members of the Board.- Tape recorded and 
written meeting reviews setting forth decisions, commitments, 
and directives shall be made. These records shall be preserved 
as part of the official proceedings for each developmental 
proposal. Lastly, the DRB shall prepare and adopt procedural 
rules that will assure the accomplishment of the stated purpose 
and promote the efficiency and effectiveness of the design 
review process.
1. The Board shall consist of four (4) professional and three 
(3) non-professional members as follows: Professional
members - degreed in their respective disciplines or the 
equivalent thereof - Two architects, one architectural 
historian, and one landscape architect or landscape 
designer; Non-professional members —  One Planning Board 
member (to be recommended by the Planning Board), and two 
individuals with a demonstrated interest in and knowledge 
of urban design and/or historic preservation.
A quorum of the DRB shall be three members, of which two 
must be professional members, and one of the professional 
members must be a degreed architect.
18.51.020 GENERAL PROCEDURES. NOTICE AND TIMING
A. Informal Advice and Direction
A person or organization considering any construction, building 
or site alteration, rezoning or other developmental activity 
may approach the DRC and/or DRB for informal advice and 
direction. Such discussion shall be treated as advisory by 
both parties and shall record only the fact that contact had 
been made. No application or appointment is required and no 
further action is necessary.
B. Formal Application
An application for DRC and/or DRB consideration of a project 
proposal must be submitted utilizing a form available from the 
Planning Director. Material to be submitted with the 
application shall include the elements set forth within the 
requirements for the type of proposal to be considered, i.e..
Site Plan, Conditional Use Permit, Planned Unit Development, 
et . It is recommended that the applicant discuss the 
ap ication informally with the DRC, DRB, or Planning Director 
prior to formal submission to help expe-ite the process. , 
Depending upon the size of the proposed project, its location 
and type, the applicant may be directed to one or more agencies 
of the City for processing.
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c. Pubiic Notice
When the applicant's proposai is fully and properly prepared 
for consideration, the Planning Director will cause the 
following actions within three (3) calendar days:
1. Property owners within two hundred (200) feet of the 
subject property shall be sent a written notice indicating 
the location and general intent of the proposal and 
scheduled public meetings and appeal process and 
hearing(s), specifying the date, number, time and place for 
said hearings. It shall specify the name and address of 
the applicant, the name and address of the owner of record 
of the property, a legal description of the property 
affected, the street address or its location by approximate 
distances from the nearest major street or road 
intersections so the property can be readily identified, 
and a brief statement of the nature of the hearings. 
Notice may also be provided to property owners in any 
additional area that may be substantially impacted by the 
proposal as determined by the Planning Director.
2. One or more notices containing the same information as 
stated in 1. above shall be placed in conspicuous locations 
on the subject property.
3. The applicant's proposal, along with the plans and a copy 
of related information shall be made available at the 
Planning Office for public review.
4. When required by ordinance or statute, certain projects 
may require advertisement in a newspaper of general 
circulation.
D. Public Comment
The period for public comment shall be ten (10) days. 
Comments, if any, shall be in writing and shall be directed to 
the Planning Director and shall be available for inspection by 
the general public. The applicant may respond to the comments 
as he/she may feel appropriate.
E. DRC and/or DRB Action
By day 14 from the date of the DRC and/or DRB meeting following 
formal submission, and at its regularly scheduled meeting, the 
DRC and/or DRB shall take action upon the applicant’s proposal. 
Action may be to approve, approve with conditions or deny.
F. Plan Appeals Procedure
The applicant or certain other parties may appeal a decision 
of the DRC and/or DRB. The criteria for appeals is set forth 
in Chapter 18.58, Plan Appeals Procedure.
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CHAPTER 18.42
NEIGHBORHOOD CONSERVATION AND HISTORIC PRESERVATION 
OVERLAY DISTRICTS
18,42.010 INTENT AND PURPOSE
All new construction, alterations to existing structures, movement 
of structures into or out of the Conservation or Preservation 
Districts, or destruction of structures by any means or process 
will be subject to review by the Design Review Board. This chapter 
defines and sets forth standards by which to apply the two related, 
but different zoning 'overlay' districts.
The intent and purpose of these districts, "Conservation" and 
"Preservation", is to stimulate the restoration and rehabilitation 
of structures, and all other elements contributing to the character 
and fabric of established residential neighborhoods and commercial 
or industrial areas. New construction will be invited and 
encouraged provided primary emphasis is given to the preservation 
of existing buildings and further provided the design of such new 
space enhances and contributes to the aesthetic character and 
function of the property and the surrounding neighborhood or area. 
Contemporary design will be encouraged, provided it is in keeping 
with the above stated criteria, as an acknowledged fact of the 
continuing developmental pattern of a dynamic, changing community. 
The neighboring community shall be provided notice and opportunity 
to comment upon the proposed property improvements and further, 
shall have the right to appeal the decisions of the Design Review 
Board, the agency responsible for enforcing the provisions of this 
chapter.
In view of the fact that most of the area included within the 
boundaries of the overlay districts was developed and built out 
prior to the adoption of zoning and contemporary subdivision 
regulations, its construction, development pattern and range of 
uses is highly diverse and frequently not in compliance with 
conventional regulatory requirements. This chapter recognizes that 
this diversity is a major contributing element of the historic 
character of these neighborhoods or areas. The provisions of this 
chapter shall be applied in a manner that will encourage the 
protection and enhancement of the many diverse features for future 
generations.
The two overlay districts, Conservation and Preservation, 
are distinguishable from each other primarily by the extent of 
alterations or by the age of the structures therein. The 
Conservation District boundary is largely coterminous with the area 
surveyed in the effort that led to eight districts and forty 
additional Landmark structures listed the National Register of 
Historic Places. The Preservation D* -rict includes the eight 
designated districts and forty Landmarks.
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This chapter sets forth the means of protecting and enhancing the 
Conservation and Preservation Districts. The procedures and 
standards designed to accomplish this objective are parallel but 
differ in application. The primary distinction between the two 
districts is the number and quality of significant historic 
resources. Greater protection is provided to Preservation 
Districts. Preservation activity within the Conservation District 
is encouraged to protect this older area and enhance its 
architectural significance and historic value to the community. 
As individual buildings or districts within the Conservation 
District become eligible for listing in the National Register, 
either through restoration or rehabilitation activity or by virtue 
of age, the Preservation Commission, with property owner 
concurrence, shall take actions to nominate them to the National 
Register, thereby upgrading their local designation status.
The definitive purpose of the Neighborhood Conservation and 
Historic Preservation Overlay Districts is to protect and enhance 
neighborhoods or areas of significant land planning or
architectural character, historic landmarks or other built or 
natural features for the educational, cultural, economic benefit 
or enjoyment of Bozeman citizens. It will be the policy and 
responsibility of the administrative agencies of this chapter too:
A. Protect, preserve, enhance and regulate structures, 
archaeological sites and areas that are reminders of past eras, 
events or persons important in local, state or national 
history; or which provide significant examples of land planning 
or architectural styles or are landmarks in the history of land 
planning and architecture; or a which are unique or 
irreplaceable assets to the City and its neighborhoods; or 
which provide examples of physical surroundings in which past 
generations lived; or which represent and express the unique 
characteristics of small agricultural based, western city 
developmental patterns;
B. Enhance property values through the stabilization of
neighborhoods and areas of the City, increase economic and 
financial benefits to the City and its inhabitants, and promote 
tourist trade and interests;
C. Develop and maintain the appropriate environment for buildings, 
structures, sites and areas that reflect varied planning and 
architectural styles and distinguished phases of Bozeman's 
history and prehistory.
D. Stimulate an enhancement of human life by developing 
educational and cultural dimensions, provide for spiritual as 
well as physical needs by fostering the knowledge of Bozeman's 
heritage, and cultivate civic pride in the accomplishments of 
the past; and
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E. Seek to maintain and enhance the many private and public 
elements that are unique to the fabric, theme, and character 
of each neighborhood and area, including but not limited to: 
lighting, pathways, street trees, natural areas and other 
features that may, from time to time, be identified by the 
citizens and property owners of neighborhoods, areas, and 
subsections thereof.
F . Empower the Design Review Board in its administration and 
enforcement role in the City's neighborhood conservation and 
historic preservation efforts as further defined by its bylaws, 
policies and procedures.
18.42.020 DEFINITIONS
Unless specifically defined below, words and phrases in this 
chapter shall be interpreted so as to give them the same meaning 
as set forth in the principal definitions section of the zoning 
ordinance, or if not so defined, shall have the same meaning as 
they have in common usage and so as to give this chapter its most 
reasonable application.
A. Alteration - Any act or process, except repair as defined 
herein, that changes one or more of the architectural features 
of a structure, including, but not limited to, the erection, 
construction, reconstruction, relocation of or addition to a 
structure. Additionally, any act or process that changes the 
interior architectural features of that portion of a public or 
private property commonly frequented by the general public. 
Changes upon interior elements of private residences shall be 
exempted from this requirement provided there is no visible 
element of such change from the buildings exterior.
B. Architectural Appearance - The architectural character and 
general composition of a structure, including but not limited 
to, the kind and texture of the building’s materials and the 
type, design and character of all windows, doors, light 
fixtures, signs and appurtenant exterior elements; and, 
interior architectural detail including, but not limited to, 
floors, fixtures, hardware, ornamentation and other elements 
that contribute to the building’s architectural or historical 
significance.
C. Area - A specific geographic division of the City of Bozeman.
D. Certificate - A Certificate of Appropriateness issued by the
Design Review Board indicating its approval of plans to alter 
a structure.
E. Conservation District - An area designated as a "Conservation 
Overlay District" on the City Zoning Map pursuant to the 
procedures set forth herein.
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F. Construction - The act of adding to an existing structure or 
erecting a new principal or accessory structure.
Demol ition - Any act or process that destroys 
whole, a structure or archaeological site. in part or
H. Landmark - A site, structure or object designated as a 
"Landmark" pursuant to the procedures prescribed herein, that 
is worthy of preservation, restoration or rehabilitation 
because of its historic land planning or architectural 
significance. Officially recognized through listing in the 
National Register.
I. National Register - National Register of Historic Places. A 
list, maintained by the U.S. Department of Interior, of sites, 
properties, objects and districts having local, state or 
national historical, architectural or cultural significance.
J. Preservation Commission - The Bozeman Historic Preservation 
Advisory Commission.
K. Preservation District - An area containing one or more 
"Landmarks" and designated as a "Historic Preservation Overlay 
District" on the City Zoning Map and pursuant to the procedures 
prescribed herein. Also a historic district listed in the 
National Register.
L. Relocation - Any movement of a structure on the same site or 
to another site.
M, Reoair - Any change not otherwise construed as an alteration, 
as herein defined, that constitutes replacing broken, worn or 
damaged materials with like, not necessarily identical, 
materials and is insignificant to the size and condition of 
the structure or property. Repainting and reroofing shall be 
considered repair and are exempt from the provisions of this 
chapter.
18.42.030_______DESIGN REVIEW BOARD POWERS AND DUTIES WITHIN
CONSERVATION AND PRESERVATION DISTRICTS
The Design Review Board shall have the following powers and duties
within Conservation and Preservation Districts:
A. To hold public hearings and review applications for property 
alterations affecting proposed or designated Landmarks or 
structures within Conservation and Preservation Districts and 
issue or deny Certificates for such actions. Applicants will 
be required to submit documentation specified herein to make 
decisions;
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B. To develop and apply specific requirements and general design 
guidelines for the alteration of structures or property within 
the Conservation or Preservation Districts;
C. To review all development proposals, applications for zoning 
amendments, or applications for moving, demolition or any 
other kind of permit that may affect proposed or designated 
Landmarks, Conservation or Preservation Districts. The Director 
of Planning and the Building Official shall refer all such 
matters to the Design Review Board for appropriate action;
D. To call upon City staff or persons having technical expertise 
for advice;
E. To testify before all boards, commissions and agencies on any 
matter affecting architectural ly signif icant sites, structures, 
objects, areas, neighborhoods and districts;
F. To review any tax abatement or other incentive programs 
adopted by the City Commission that are designed to stimulate 
preservation and rehabilitation of structures and properties.
18.42.040 DISTRICT DESIGNATION OR RECISION
/f-
A site, structure, object, area or district may be designated or 
rescinded as a Landmark, Conservation or Preservation District by 
the City Commission or Preservation Commission if the property 
owner concurs subject to the provisions of Chapter 2.80 HISTORIC 
PRESERVATION ADVISORY COMMISSION and Chapter 18.55 TEXT AMENDMENT 
AND REZONING CHANGES.
18.42.050 CERTIFICATE OF APPROPRIATENESS
A Certificate of Appropriateness shall be required before any and 
all alteration(s) other than repair as defined herein, is 
undertaken upon any structure in the Conservation or Preservation 
Districts. Application for a Certificate will be mandatory within 
both the Conservation and Preservation Districts. Within the 
Conservation District, compliance with the Design Review Board's 
decisions will be voluntary; within the Preservation Districts, 
compliance will be mandatory subject to appeal to the City 
Commission. Application procedures are as follows:
A. No building, demolition, or moving permit shall be issued 
within a Conservation or Preservation District until a 
Certificate of Appropriateness has been issued by the Design 
Review Board.
B. Application and review procedures for proposals located within 
Conservation and Preservation Districts are set forth in 
Chapter 18.51 DESIGN REVIEW BOARD AND DEVELOPMENT REVIEW 
COMMITTEE. Additionally, in order to accommodate limited,
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“weekend" type projects, a Certificate may be applied for and 
issued within 24 hours without posting the property, if the 
Administrative Officer and an architect on the DRB approve and 
sign the application.
C. A denial of a certificate shall be accompanied by a written 
statement of reasons for the denial.
D. Aggrieved persons, as defined in Chapter 18.58 of this 
ordinance, may appeal the decision of the Design Review Board 
pursuant to the provisions of said Chapter. In such event, the 
issuance of a Certificate shall be stayed until the appeal 
process has been satisfied.
18.42.060 STANDARDS FOR CERTIFICATES OF APPROPRIATENESS
A. In considering an application for a Certificate, the Design 
Review Board shall be guided by the " Secretary of Interior's 
Standards for Historic Preservation Projects".
B. Architectural appearance design guidelines used to consider 
the appropriateness and compatibility of proposed alterations 
with original design features of subject structures or 
properties and with neighboring structures and properties shall 
focus upon the following:
1. Height
2. Proportions of Doors and Windows
3. Relationship of Building Masses and Spaces
4. Roof Shape
5. Scale
6. Directional Expression, with regard to the dominant 
horizontal or vertical expression of surrounding 
structures.
7. Architectural Details
C. Contemporary design of new structures and additions to existing 
structures shall be encouraged when such new construction or 
additions do not destroy significant historical, cultural or 
architectural structures or their components and when such 
design is compatible with the foregoing elements of the 
structure and surrounding structures.
18.42.070 SUBMISSION REQUIREMENTS FOR CERTIFICATES
Certain information shall be provided to the Design Review Board 
to review prior to granting or denying a Certificate of 
Appropriateness. All materials to be submitted shall be prepared 
on 8 1/2" X 11" paper and packaged or bound to fit a standard, 
letter size file. Applications that involve more voluminous 
architectural plans and specifications shall be accompanied by 
simplified sketches, details and supporting documentation, on 
letter size paper, which synthesize the detailed design documents.
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The extent of documentation to be submitted on any project shall 
be dictated by the scope of the planned alteration and the 
information reasonably necessary for the Design Review Board to 
make its determination. At a minimum, the following items shall 
be included in the submission :
A. Completed application on form provided by the City-County 
Planning Office.
B. One current picture of each elevation of each structure planned 
to be altered and such additional pictures of the specific elements 
of the structure or property to be altered that will clearly 
express the nature and extent of change planned. Except when 
otherwise recommended, no more than eight (8) pictures should be 
submitted and all pictures shall be mounted on letter size sheets 
and clearly annotated with the property address, elevation 
direction (N,S,E,W) and relevant information.
C. Site sketch, oriented with north at the top of the page, 
approximately to scale; showing site boundaries, street and alley 
frontages with names, and location of all structures with distances 
to the nearest foot between buildings and from buildings to 
property lines.
D. Historical information, including available data such as ^
pictures, plans, authenticated verbal records and similar research 
documentation that may be relevant to the planned alteration.
E. Plans, sketches, pictures, specifications and other data that 
will clearly express the applicant’s proposed alterations.
F. A schedule of planned actions that will lead to the completed 
alterations.
G. Such other information as may be suggested by the City-County 
Planning Office.
H. It is further suggested that the applicant seek comments from 
the neighborhood or area.
18.42.080 DEVIATIONS FROM UNDERLYING ZONING REQUIREMENTS
Because the development of historic Bozeman preceded zoning and 
construction regulations, many historic buildings do not conform 
to contemporary zoning standards. Obtaining the necessary zoning 
variances often discourages restoration and rehabilitation activity 
that would contribute to the overall historic character of the 
community. In order to encourage such activity, deviations from 
underlying zoning requirements may granted as an incentive for 
adherence to Design Review Board recommendations. Such deviations 
from underlying zoning may be granted by the City Commission after 
considering the recommendations of the Design Review Board.
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The criteria for granting deviations from the underlying zoning 
requirements are:
1. Modifications shall be consistent with the intent and 
purpose of this ordinance and/or any adopted Master Plan.
2. Modifications will have minimal adverse effect on abutting 
properties or the permitted uses thereof.
3. Conditions stated in the approval shall protect the public 
health, safety, and general welfare, and may include:
a. A time period within which alterations will be 
completed;
b. Landscaping and maintenance thereof;
c. Surfacing and marking of off-street parking and loading 
areas;
d. Any other conditions in conformity with the intent and 
purpose set forth in this chapter.
18.42.090 DELAY OF PROPOSED ALTERATION
Should the City Commission, upon recommendation of the Design 
Review Board, conclude that the proposed alteration of a Landmark 
or a structure in a Preservation District would have a significant 
effect detrimental to the importance of the Landmark, 
archaeological site or Preservation District, it shall notify the 
Building Official of an official postponement of action. Said 
postponement shall bar the issuance of a permit for a period not 
to exceed twelve (12) months. Reasons for postponement for a 
specified time within the twelve month period shall be forwarded 
with the official notice. At any time during the postponement, an 
application satisfying the City Commission’s concerns may be 
submitted to the Design Review Board for reconsideration. 
Subsequent action and final decision shall rest with the City 
Commission.
If, at the expiration date of the postponement, no resolution or 
compromise agreement is reached and no action has been taken by 
the City or State toward condemnation of the property in question, 
a permit authorizing the alteration as originally applied for, 
shall be issued by the Building Official without need for a 
Certificate or any other action by the Design Review Board or City 
Commission.
18.42.100 APPEALS
All decisions of the Design Review Board may be appealed to the 
City Commission pursuant to the provisions of Chapter 18.58, Plan 
Appeals Procedure.
Interim code 7/02/90
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ORDINANCE NO. 1341
AN ORDINANCE OF THE CITY COMMISSION OF THE CITY OF 
BOZEMAN, MONTANA, PROVIDING THAT THE BOZEMAN MUNIC­
IPAL CODE, AS AMENDED BY ORDINANCE NO. 1332 AND NOT 
CURRENTLY CODIFIED IN THE BOZEMAN MUNICIPAL CODE, BE 
AMENDED BY REVISING SECTIONS 18 .04 .010 ;  18 .00 .020
18 .08 .040 ; 1 0 .1 0 .0 3 0 .B . ;  18 .28 .020 ;  18 .32 .020 .  A. ; 18 .42 .050
10 .43 .050 ; 1 8 .43 .060 ;  1 8 .5 0 .0 2 0 .C . 6 . b . ;  1 8 .5 0 .0 3 0 .D.
1 8 .5 0 .0 3 5 .A . ;  1 8 .5 0 .0 3 5 .1 . ;  1 8 .5 0 .0 3 5 .Q. ; 1 8 .5 0 .1 0 0 .B.
•TO.5 0 .1 0 0 .D . 3 . d . ;  1 0 .5 0 .1 0 0 .E . ;  1 8 .5 0 .1 1 0 .B . ;  1 8 .5 0 .1 2 0 .K. 
1 0 .5 0 .1 6 0 .B . ;  1 0 .5 1 .0 1 0 .A . ;  1 8 .5 1 .0 1 0 .C. ; 1 0 .5 2 .0 2 0 .A.
1 0 .5 2 .0 3 0 .D . ;  1 8 .5 2 .0 5 0 .A. ; 1 8 .5 2 .0 7 0 .C . ;  18 .65 .030 ; 10.65.050 
an d  18 .65 ,100  OF SAID CODE, PROVIDING FOR REVISION TO 
THE FOLLOWING: DEFINITIONS OF DESIGN REVIEW BOARD,
DEVIATION, AND O FFICES; COMPLIANCE WITH ZONING
REGULATIONS REQUIRED; YARDS AND LOTS — REDUCTION
PROHIBITED; LOT AREA AND WIDTH — A-S DISTRICT;
PERMITTED USES TO ALLOW OUTDOOR ACTIVITIES IN THE 8-1 
ZONE; PERMITTED USES IN THE B-3 ZONE TO INCLUDE
LABORATORIES EXCEPT ON THE GROUND FLOOR;
CERTIFICATE OF APPROPRIATENESS IN NEIGHBORHOOD
CONSERVATION D IS T R IC T S ; CERTIFICATE OF
APPROPRIATENESS IN ENTRYWAY CORRIDOR OVERLAY
D ISTR IC TS; WEEKEND PROJECTS IN THE ENTRYWAY
CORRIDORS; DESIGN CRITERIA AND DEVELOPMENT
STANDARDS FOR CERTIFICATES OF APPROPRIATENESS; 
ARCHITECTURAL GUIDELINES; WATER AND SANITARY SEWER 
SYSTEM REQUIREMENTS; GLARE AND LIGHTING; NOISE;
REQUIREMENTS FOR BICYCLE LANES; VARIOUS REQUIREMENTS 
PERTAINING TO LANDSCAPING; PROPERTY FRONTAGE AND 
DRIVE ACCESS STANDARDS; PARKING IN REQUIRED FRONT 
OR SIDE YARDS; PROVISIONS FOR TERMINATION OF 
NON-CONFORMING USE; PURPOSE STATEMENT FOR DESIGN
REVIEW BOARD AND DEVELOPMENT REVIEW COMMITTEE; 
SKETCH PLAN SUBMITTAL REQUIREMENTS; SITE PLAN 
SUBMITTAL REQUIREMENTS; S ITE PLAN INFORMATION; BUILD­
ING DESIGN INFORMATION; SUBMITTAL REQUIREMENTS FOR 
CERTIFICATES OF APPROPRIATENESS; RE-USE, CHANGE IN 
USE, OR FURTHER DEVELOPMENT OF SITES DEVELOPED PRIOR 
TO THE ADOPTION OF THIS ORDINANCE; DELETE TITLE OF 
PLANNED UNIT DEVELOPMENT CHAPTER; DEFINITION OF IN­
CIDENTAL SIGN; TABLE OF PERMITTED SIGN CHARACTERIS­
TICS OF ZONING D IS T R IC T ; AND SIGNS EXEMPT FROM REGU­
LATION; AND REPEALING SECTIONS 18 .42 .090 ,  an d  18 .54 .010 , 
AND ALL OTHER ORDINANCES AND PARTS THEREOF IN CON­
FLICT WITH THIS ORDINANCE.
P R E A M B L E
T h e  p u r p o s e  o f  th is  code  Is to p rom ote  p u b l ic  h e a l th ,  s a fe ty  and  
g e n e ra l  w e lfa re  for  th e  City  of  Bozeman a n d  i ts  e x t r a t e r r i t o r i a l  
zon ing  ju r isd ic t io n a l  a r e a  b y  d iv id in g  th e  c i ty  a n d  i ts  s u r r o u n d ­
ing a r e a  in to  d i s t r i c t s  r e s t r i c t i n g  a n d  r e g u la t in g  th e  location , 
e r e c t io n ,  c o n s t r u c t io n ,  r e c o n s t r u c t io n ,  a l te r a t io n  a n d  u se  o f  
b u i ld in g s ,  s t r u c t u r e s  a n d  land  for  t r a d e ,  i n d u s t r y ,  r e s id e n c e s  
an d  o th e r  p u r p o s e s  ; to p ro v id e  for  a d e q u a te  t r a n s p o r t a t i o n ,  wa­
t e r ,  s e w e r a g e ,  sc h o o ls ,  p a r k s  a n d  o th e r  public  r e q u i r e m e n ts ;  to 
r e g u la te  th e  i n te n s i t y  o f  th e  u se  o f  lot a r e a s ,  a n d  to r e g u la te  
a n d  d e te rm in e  th e  a r e a  o f  o p en  sp a c e s  s u r r o u n d i n g  s u c h  b u i ld ­
in g s  a n d  s t r u c t u r e s ;  to e s ta b l i s h  bu i ld in g  lines an d  location of  
b u i ld in g s  d e s ig n e d  for sp e c if ie d  i n d u s t r i a l ,  b u s in e s s ,  r e s id e n t ia l  
a n d  o t h e r  u s e s  w ith in  s u c h  d i s t r i c t s ;  to fix  s t a n d a r d s  to which 
b u i ld in g s  o r  s t r u c t u r e s  shall  conform  th e r e ;  to p r o h ib i t  u s e s ,  
b u i ld in g s  o r  s t r u c t u r e s  incom patib le  with th e  c h a r a c t e r  o f  su c h  
d i s t r i c t s ,  r e s p e c t i v e ly ;  to p r e v e n t  ad d i t io n s  to a n d  a l te r a t io n s  or  
rem ode ling  of  e x i s t in g  b u i ld in g s  o r  s t r u c t u r e s  in s u c h  a way as  
to  avo id  th e  r e s t r i c t i o n s  a n d  lim ita tions lawfully imposed h e r e u n ­
d e r ;  to limit co n g e s t io n  In th e  pu b l ic  s t r e e t s  by  p ro v id in g  for 
o f f - s t r e e t  p a r k in g  a n d  load ing  a n d  u n load ing  of v eh ic le s ;  p r o v id ­
ing  fo r  th e  g r a d u a l  elimination o f  no n -co n fo rm in g  u s e s  of  la n d ,  
b u i ld in g s  a n d  s t r u c t u r e s ;  to le s sen  c o n g e s t io n  in th e  s t r e e t s ;  to 
s e c u r e  s a f e ty  from f i r e ,  pan ic  a n d  o th e r  d a n g e r s ;  to p ro v id e  a d ­
e q u a te  l ig h t  a n d  a i r ;  to p r e v e n t  th e  o v e rc ro w d in g  o f  land a n d  
u n d u e  c o n c e n t ra t io n  o f  peo p le ;  to p r e s e r v e  h is to r ic  b u i ld in g s  an d
s t r u c t u r e s ;  to  c o n s e r v e  e s t a b l i s h e d  n e i g h b o r h o o d s ;  to r e g u l a t e  
s i g n s ;  to p r o v i d e  m e th o d s  fo r  s e e k in g  d e v ia t i o n s  a n d  v a r i a n c e s  
to  th i s  o r d i n a n c e ;  a n d  to  p r o v id e  p e n a l t i e s  f o r  t h e  v io la t ion  o f  
t h i s  o r d i n a n c e ,
WHEREAS, t h e  C i ty  Com m ission o f  th e  C i ty  o f  Bozem an d i d ,  on th e  3 r d  
d ay  of  S e p te m b e r  1991, a f t e r  d u e  a n d  legal p r o c e e d i n g s ,  a d o p t  O r d in a n c e  No. 
1332, r e d r a f t i n g  th e  zone  c o d e  fo r  t h e  C i ty  o f  B ozem an ;  a n d
WHEREAS, t h e  C i ty  Com m ission h a s  s o l ic i te d  p u b l ic  i n p u t  c o n c e r n in g  
am endm en ts  w h ich  a r e  d e t e r m in e d  n e c e s s a r y  to  " f in e  t u n e "  s a id  c o d e ;  a n d
WHEREAS, c o p ie s  o f  th e  e n t i r e  u n r e v i s e d  s e c t i o n s  o f  th e  zone  code  as  
spec if ied  In th e  t i t l e  a b o v e  a r e  a t t a c h e d  a s  E x h ib i t  "A " ;  a n d
WHEREAS, t h e  C i ty  h a s  fo llow ed all d u e  a n d  legal p r o c e e d in g s  to imple­
ment sa id  a m e n d m e n ts .
NOW. TH ER E FO R E , BE IT ORDAINED BY THE C ITY  COMMISSION OF 
THE CITY OF BOZEMAN, MONTANA:
S e c t io n  1
T h a t  S e c t io n  1 8 .0 4 .0 1 0  o f  t h e  Bozem an M unic ipa l  C o d e ,  D ef in it ion  o f  
T e r m s , b e  a m e n d e d  so t h a t  th e  d e f in i t io n s  o f  " D e s ig n  Review  B o a r d " ,  "D e­
v ia t io n " ,  a n d  " O f f ic e s "  o f  s a id  s e c t io n  sh a l l  r e a d  a s  follows:
"D e s ig n  R eview  B o a rd :  T h a t  B o a rd  a p p o i n t e d  by  th e  C i ty  Com m ission,
c h a r g e d  w ith  t h e  r e v ie w  o f  c e r t a i n  p la n s  a n d  p r o p o s a l s  a s  s p e c i f ie d  in th i s  o r -
&
d in a n c e .
T h e  B o a rd  sh a l l  c o n s i s t  o f  s ix  (6 )  p r o f e s s io n a l  a n d  en « —f-F) two (2) 
n o n - p ro f e s s io n a l  m e m b e rs  a s  fo llows: P ro f e s s io n a l  m e m b ers  d e g r e e d  in t h e i r  r e ­
sp e c t iv e  d i s c ip l i n e s  o r  th e  s u b s t a n t i a l  e q u i v a l e n t  t h e r e o f  — f o u r  a r c h i t e c t s ,  one  
a r c h i t e c tu r a l  h i s t o r i a n ,  a n d  one  l a n d s c a p e  a r c h i t e c t  o r  la n d s c a p e  d e s i g n e r ;  
N o n -p ro fe s s io n a l  m e m b e rs  —  an  in d iv i d u a l^  w ith  a d e m o n s t r a t e d  i n t e r e s t  in a n d  
know ledge  o f  u r b a n  d e s ig n  a n d / o r  h i s t o r i c  p r e s e r v a t i o n .  No m em ber  o f  th e  De­
s ign  Review  B o a rd  sh a l l  s e r v e  c o n c u r r e n t l y  a s  a m em ber  o f  th e  Bozeman 
C i ty -C o u n ty  P la n n in g  B o a r d .  T-he—p r e s e n c e —of—t-hree—f-^H p ro fes s io i^a l—m e m b e rs
a t - a - D e s tg n —R e v ie w -B o a rd -m e e H f tg -sb a H -e o n s^ i- t t r te - a -q u o rb m - .
A q u o r u m  o f  t h e  DRB sh a l l  b e  t h r e e  m e m b e r s ,  o f  w h ich  two «.must b e  
p ro fe s s io n a l  m e m b e r s ,  a n d  o n e  o f  th e  p r o f e s s io n a l  m e m b e rs  m u s t  b e  a n  a r c h i ­
t e c t . "
" D e v ia t io n :  A m o d if ic a t io n  o r —^ e r i e t i e n —o f—t h e —p r o v i s io n s  o f  p h y s ic a l
s t a n d a r d s  o f  t h i s  O r d i n a n c e  a s  a p p l i e d  to a s p e c i f ic  p iece  o f  p r o p e r t y  loca ted  
w ith in  t h e  N e ig h b o r h o o d  C o n s e r v a t i o n  O v e r la y  D i s t r i c t  o r  E n t r y w a y  C o r r id o r
O v er la y  D i s t r i c t .  No*-dev-krt4on-regôr€Hrig“- u s e - & f 'p r ô p e r t - y - m a y “ b e - p e rm i - t t e d .  A 
d ev ia t io n  m ay  be  p e r m i t t e d  o n ly  b y  t h e  C i ty  C o m m iss io n ."
" O f f ic e s :  S t r u c t u r e s ,  o r  p o r t i o n s  o f  s t r u c t u r e s ,  in w h ich  com m ercial a c ­
t iv i t ie s  t a k e  p la c e  b u t  w h e r e  g o o d s  a r e  n o t  p r o d u c e d ,  s o l d ,  o r  r e p a i r e d .  T h e s e  
in c lu d e :  g e n e r a l  a n d  p r o f e s s io n a l  o f f i c e s ;  g o v e r n m e n ta l  o f f i c e s ;  i n s u r a n c e  o f ­
f ice s ;  rtsal e s t a t e  o f f i c e s ;  t a x i - c a b  o f f icesT -bu^ t—n o t - t a x f - s t a n d s - ;  ( b u t  n o t  taxi 
s t a n d s ) ;  t r a v e l  a g e n c y  o r  t r a n s p o r t a t i o n  t i c k e t  o f f i c e s ;  telephone exchange; 
u ti l i ty  o f f i c e s ;  r a d io  b r o a d c a s t i n g  a n d  s im ila r  u s e s . "
All o t h e r  p a r t s  a n d  d e f in i t i o n s  o f  S e c t io n  1 8 .0 4 .0 1 0  n o t  sp e c i f ic a l ly  
am ended a b o v e  sh a l l  r em a in  in fu ll  f o rc e  a n d  e f f e c t .
S e c t io n  2
T h a t  S e c t io n  1 8 .0 8 .0 2 0  o f  t h e  B ozem an  M unic ipa l  C o d e  b e  a m e n d e d  so 
th a t  s u c h  s e c t io n  sh a l l  r e a d  a s  fo llow s:
«18.08.020 COMPLIANCE WITH ZONING REGULATIONS REQUIRED
No b u i l d i n g ,  s t r u c t u r e  o r  la n d  sh a l l  h e r e a f t e r  be  u s e d  o r  o c c u p ie d ,  a n d  
no b u i ld i n g ,  s t r u c t u r e  o r  p a r t  t h e r e o f  sh a l l  h e r e a f t e r  b e  e r e c t e d ,  c o n s t r u c t e d ,  
r e c o n s t r u c t e d ,  m o v e d  o r  s t r u c t u r a l l y  a l t e r e d ,  a n d  no  d e v e lo p m e n t  sha ll  com­
mence u n l e s s  i t  is  In c o n f o r m i ty  w ith  all o f  t h e  r e g u l a t i o n s  h e r e in  specified^^ fo r  
th e -d t» t r i c - t - tn -w h ie h —i-t-is—lo e a te d .  "
S e c t io n  3
/
T h a t  S e c t io n  1 8 .0 8 .0 4 0  o f  t h e  B ozem an M unic ipa l  C ode  be  a m e n d e d  so 
th a t  s u c h  s e c t i o n  s h a l l  r e a d  a s  fo llows:
"18 .08 .040  YARDS AND LOTS — REDUCTION PR O H IB ITED
No y a r d  o r  lo t e x i s t i n g  a t  t h e  t im e o f  a d o p t io n  o f  th e  o r d in a n c e  co d i f ied  
in th i s  t i t l e  s h a l l  b e  r e d u c e d  in d im e n s io n  o r  a r e a  below  th e  minimum r e q u i r e ­
m en ts  o f  t h i s  o r d i n a n c e  e x c e p t  a s  s e t  f o r t h  h e r e i n .  Y a r d s  o r  lo ts  c r e a t e d  a f t e r  
th e  e f f e c t iv e  d a t e  o f  s a id  o r d i n a n c e  s h a l l  m e e t  a t  l e a s t  t h e  minimum r e q u i r e m e n t s  
e s ta b l i s h e d  b y  t h i s  O r d i n a n c e . "
S e c t io n  4
T h a t  s u b s e c t i o n  B o f  S e c t io n  1 8 .1 0 .0 3 0  t h e  B ozem an M unic ipa l C ode  b e  
am en d ed  so  t h a t  S e c t io n  1 8 . 1 0 . 0 3 0 . B .  sh a l l  r e a d  a s  fo llow s:
" B .  C l u s t e r  D e v e lo p m e n t  O p t io n
T h i s  o p t io n  is i n t e n d e d  to e n c o u r a g e  la n d  r e a s s e m b la g e  a n d  c l u s ­
t e r  d e v e lo p m e n t ,  o r  o t h e r  p la n n e d  d e v e lo p m e n t  m e e t in g  th e  i n t e n t  
o f  t h e  R u r a l  R e s id e n t ia l  la n d  u s e  c l a s s i f i c a t io n  o f  th e  1990 
B o z em an  A r e a  M a s t e r 'P l a n  U p d a te .
s p o r t i n g  pn d  a th le t ic  go o d s  s to r e  
T a i lo r  ^ o p ,  le ss  th a n  5 em ployees 
T h e a t r e , ' e x c l u d i n g  d r i v e - i n  t h e a t r e  
Toy  s to r e  
T ra v e i  a ^ n c y
U p h o ls te ry  yshops, e x c lu d in g  o n - s i t e  u p h o ls t e r in g  s e rv ic e s  o f  c a r s ,  
b o a t s ,  t r u c k s  a n d  o t h e r  h e a v y  eq u ip m e n t  
V a r ie ty  s to r e  
W allpaper s t o r ^
Watch repair/Shop
Wholesale estabTrbhments that use sam ples, but do not stock on premises'* 
All other p a r t^ o f  Section 18 .32 .020  not specifically amended above shall 
remain in full force a n d /e ffec t.
S ect ion  7
T h a t  S ec t ion  18 ,42 .050  o f  th e  Bozeman Municipal Code be am ended  so 
th a t  th i s  S ec t ion  18 .42 .050  sha l l  r e a d  a s  follows:
"18.42.050 CER TIFIC A TE OF APPROPRIATENESS
A C e rt i f ic a te  o f  A p p r o p r i a t e n e s s ,  r e c e iv e d  from e i th e r  th e  D esign  Review 
B oard ,  P lan n in g  B o a rd ,  o r  th e  C ity  Commission, sha il  be r e q u i r e d  b e fo re  an y  
and  ail a l t e r a t i o n s ( s )  o th e r  th a n  r e p a i r  a s  d e f in e d  h e r e in ,  a r e  u n d e r t a k e n  upon  
any  s t r u c t u r e  in th e  C o n s e r v a t io n  D is t r i c t .  For a l t e r a t io n s  n o t  r e q u i r in g  City  
Commission o r  P lan n in g  B o a rd  a p p r o v a l ,  com pliance with  th e  D esign  Review 
B oard 's  d e c is io n s  will be  m a n d a to ry  s u b je c t  to a p p e a l  to th e  C i ty  Commission as  
se t  fo r th  in C h a p te r  18 .58 o f  th i s  O rd in a n c e .  A pp lica tion  p r o c e d u r e s  a r e  as  
follows:"
A. No b u i ld in g ,  dem olit ion ,  s i g n ,  co n d i t io n a l  u s e ,  o r  moving p erm it  shall be 
i s s u e d  w ith in  an  E n t ry w a y  C o r r id o r  u n t i l  a C e r t i f ic a te  o f  A p p r o p r ia te n e s s  
h a s  b een  is s u e d  by  th e  D es ig n  Review B oard  o r  th e  a p p r o p r i a t e  review  
a u t h o r i t y ,  a n d  u n t i l  final ac t io n  on th e  p ro p o sa l  h a s  b ee n  t a k e n .
B. A pp lica tion  a n d  rev ie w  p r o c e d u r e s  for  p r o p o s a ls  loca ted  w ith in  E n t r y  way 
C o r r id o r s  a r e  s e t  f o r th  in C h a p te r  18.51 DESIGN REVIEW BOARD AND 
DEVELOPMENT REVIEW COMMITTEE.
A d d i t io n a l ly ,  in o r d e r  to accom modate l im ited ,  "w e e k e n d "  ty p e  p r o j e c t s ,  a 
C e r t i f ic a te  may be  a p p l ie d  fo r  a n d  is s u e d  w i th o u t  p o s t in g  th e  p r o p e r t y .  
If th e  A d m in is t ra t iv e  O ff ic e r  a n d  an a r c h i t e c t  on th e  DRB a p p r o v e  an d  
s ig n  th e  a p p l ic a t io n .  "W eekend" ty p e  p r o je c t s  may in c lu d e  su c h
-  8 -
a l t e r a t io n s  a s  f e n c in g , s idew alk  a n d  d r iv e w a y  c o n s t r u c t io n ,  o r  removal o f  
d i l a p id a te d ,  u n s a fe  s t r u c t u r e s .
C , A d en ia l  o f  a c e r t i f i c a te  sha ll  b e  accom panied  b y  a w r i t te n  s ta te m e n t  of  
r e a s o n s  fo r  th e  d e n ia l .
D. A g g r i e v e d  p e r s o n s ,  a s  d e f in e d  in C h a p te r  18.58 of  th i s  o r d in a n c e ,  may 
Appeal t h e  d ec is ion  o f  th e  D esign  Review B oard  p u r s u a n t  to th e  p r o ­
v is io n s  o f  sa id  C h a p te r .  In s u c h  e v e n t ,  th e  i s s u a n c e  o f  a C e r t i f ica te  
sha ll  be  s t a y e d  u n t i l  th e  ap p e a l  p r o c e s s  has  b een  s a t i s f i e d ."
S ect ion  8
T h a t  S ec t ion  18 .42 .090  o f  th e  Bozeman Municipal Code is h e r e b y  rep e a le d  
a n d  d e c la re d  nu ll  a n d  void  a n d  of  no e f f e c t .  See E x h ib i t  "A" a t t a c h e d  h e re to  
for t e x t  o f  S ec t io n  18 .42 .090 .
S ect ion  9
CODIFICATION INSTRUCTION
T h a t  S ec t ion  18 .42 .090  o f  th e  Bozeman Municipal Code be r e s e r v e d  for  
f u tu re  u s e .  ,
S ec t ion  10
T h a t  S ec t io n  18 .43 .050  o f  th e  Bozeman Municipal Code be  am ended  so 
s u c h  se c t io n  sh a l l  r e a d  a s  follows:
"18 .43 .050  C ER TIFIC ATE OF APPROPRIATENESS
A C e r t i f i c a te  o f  A p p r o p r i a t e n e s s ,  r e c e iv e d  from e i th e r  th e  D esign Review 
B o a rd ,  P la n n in g  B o a rd ,  o r  th e  C i ty  Commission, shall b e  r e q u i r e d  b e fo re  a n y  
a n d  all a l t e r a t i o n s ( s )  o th e r  th a n  r e p a i r  a s  d e f in e d  in C h a p te r  18 .42 ,  a r e  u n d e r ­
ta k e n  u p o n  a n y  s t r u c t u r e  in th e  E n t r y  way C o r r id o r .  For a l te r a t io n s  no t r e ­
q u i r in g  C i ty  Commission o r  P lan n in g  B oard  a p p r o v a l ,  com pliance with th e  Design 
Review B o a rd 's  d e c is io n s  will be m a n d a to ry  s u b je c t  to appeal  to th e  City  Com­
mission a s  s e t  f o r th  in C h a p te r  18.58 o f  th i s  O rd in a n c e .  A pplication  p r o c e d u re s  
a r e  a s  follows:
A. No b u i ld i n g ,  dem olit ion ,  s i g n ,  cond it iona l  u s e ,  o r  moving p e rm it  shall be 
i s s u e d  w ith in  a n  E n t ry w a y  C o r r id o r  un ti l  a C e r t i f ic a te  o f  A p p ro p r ia te n e s s  
h a s  b e e n  i s s u e d  by  th e  D esign Review Board  o r  th e  a p p r o p r i a t e  review  
a u t h o r i t y ,  a n d  u n t i l  final ac tion  on th e  p ro p o sa l  has  been  t a k e n .
B . A p p l ic a t io n  a n d  rev iew  p r o c e d u r e s  for  p r o p o sa ls  located  w ith in  E n t r y  way 
C o r r id o r s  a r e  s e t  f o r th  in C h a p te r  18.51 DESIGN REVIEW BOARD AND
d e v e l o p m e n t  r e v i e w  c o m m i t t e e .
A d d itio n a lly , in o rd er to accommodate lim ited, "weekend" type projects, a 
C ertifica te  may be applied for and issued without posting the p roperty .
-  9 -
i f  t h e  A d m in is t ra t iv e  O ff ic e r  a n d  an a r c h i t e c t  on th e  DRB a p p r o v e  a n d  
s ig n  th e  a p p l ic a t io n .  "W eekend” ty p e  p r o je c ts  may in c lu d e  s u c h  a l ­
t e r a t i o n s  a s  f e n c in g ,  s idew alk  a n d  d r iv e w a y  c o n s t r u c t i o n ,  o r  rem oval o f  
d i l a p id a t e d ,  u n s a fe  s t r u c t u r e s .
C . A den ia l  o f  a c e r t i f i c a te  shall  b e  ac co m p an ie d  b y  a w r i t t e n  s t a t e m e n t  o f  
r e a s o n s  fo r  th e  d e n ia l .
D. A g g r i e v e d  p e r s o n s ,  a s  d e f in e d  In C h a p te r  18 .58 o f  th i s  o r d in a n c e ,  may 
ap p e a l  th e  d ec is ion  o f  th e  D es ign  R eview  B o a rd  p u r s u a n t  to th e  p r o ­
v is ions  o f  sa id  C h a p t e r .  In s u c h  e v e n t ,  t h e  i s s u a n c e  o f  a C e r t i f ic a te  
sha ll  be s t a y e d  u n t i l  th e  a p p e a l  p r o c e s s  h a s  b e e n  s a t i s f i e d . "
S ec t io n  11
T h a t  th e  t i t le  o f  S ec t ion  18 .4 3 .0 6 0  o f  th e  Bozeman Municipal Code be 
am ended so t h a t  s u c h  t i t l e  sha l l  r e a d  a s  follows;
"18 .43 .060  DESIGN CRITERIA AND DEVELOPMENT STANDARDS F O R - € E R -  
€-&RTH-RC-AT-ES-Qf=:-APPRQPR-fAT€NESS IN ENTRYWAY C O R R ID O R S "
All o th e r  p a r t s  o f  S ec t io n  18 .4 3 .0 6 0  n o t  sp e c if ic a l ly  am en d e d  above  shall 
remain In full fo rc e  a n d  e f f o r t .  '  \
S ec t io n  12
T h a t  th e  t i t le  o f  s u b s e c t io n  I c . B . b .  o f  S ec t io n  1 8 .50 .020  o f  th e  Bozeman 
Municipal Code be  a m e n d e d  so t h ^ t  t h e  t i t le  o f  S ec t io n  1 8 .5 0 .0 2 0 .C . 6 . b .  sha ll  
rea d  a s  follows:
" b .  A re h i- tee tu re  A r c h i t e c tu r a l  G u id e l in e s "
All o t h e r  p a r t s  o f  S ec l jo n  1 8 .5 0 .0 2 0  n o t  sp e c if ic a l ly  am en d e d  a b o v e  shall  
remain in full fo rc e  a n d  e f f e c t .  \
\
S ec t io n  13 
1----------
T h a t  s u b s e c t io n  D o f  S ec t ion  18 .5 0 .0 3 0  o f  t h e  Bozeman M unicipal Code be 
am ended  so t h a t  S e c t io n  1 8 . 5 0 .0 3 0 .D. sha l l  r e a d  a s  follows:
"D. Water a n d  S a n i t a r y  S ew er  S y s te m  R e q u i re m e n ts
1.  W h e n ev e r  ar j^  b u i ld in g  lo ts  a n d / o r  b u i ld in g  s i t e s  a r e  c r e a te d
mthin--any--zofMf>g--dratriet3--if»tde--the--Gtty-Hmi-t9, in s ide  th e  City  
l im i ts , e x c e p t  fo r  t h o s e ^ y i n g  w ith in  A -S  o r  R-S  zo n ing  d i s t r i c t s ,  
a n d  p r i o r  to th e  i s s u a n c e  o f  a n y  b u i ld in g  p e rm i ts  on sa id  lots o r  
s i t e s ,  c e n t r a l  w a te r  d i s t r i b u t i o n  a n d  c e n t r a l  s a n i t a r y  se w e r  col­
lec tion  s y s t e m s ,  p u b l ic  o r  p r i v a t e ,  sha ll  b e  p r o v id e d  to th e  s i t e .  
d e v e lo p e d —a n d —atf|fzed-. Each  b u i ld in g  s i t e  m u s t  u t i l ize  a n d  be
c o n n e c t e d  to b o th  t h e  c e n t r a l  w a te r  d i s t r i b u t io n  a n d  c e n t r a l  s a n i ­
t a r y  s e w e r  co l lec tion  s y s t e m s ,  p u b l ic  o r  p r i v a t e . "
2 .  T h e s e  im p ro v e m en ts  sha l l  ^  d e s i g n e d ,  c o n s t r u c t e d  a n d  in s ta l led
— TO -
v a lu e  a s  d ^ t e m i n e d  b y  th e  la s t  e q u a l iz e d  a s s e s s m e n t  ro le  o f  th e  C o u n ty  
o f  G a l la t in .  H o w ev er ,  in t h e  e v e n t  o f  d am age  b y  f i r e ,  w in d ,  e a r t h q u a k e
o r  o t h e r  a c t  o f  Cod to th e  e x t e n t  d e s c r ib e d  a ^ v e ,  sa id  s t r u c t u r e  o r  
s t r u c t u r e s  a n d —th e ,  n o n -c o n fo rm in g  u s e  o r  u s e s  h o u s e d  th e r e in  may be 
r e - e s t a b l i s h e d  t h r o u g h  a C ond it iona l  Use P erm it  ( p r o c e d u r e  as  s e t  fo r th  
irt C h a p t e r  18 .53 o f  th \ s  o r d i n a n c e . "
All o th e r  p a r t s  o f  S ec t io n  160 n o t  sp e c i f ic a l ly  am en d e d  ab o v e  shall
remain in full fo rc e  a n d  e f f e c t .
S ec t io n  23
T h a t  s u b s e c t io n  A a n d  s u b s e c t i o n  C o f  S ec t io n  1 8 .51 .010  o f  th e  Bozeman 
Municipal Code b e  a m e n d e d  so  t h a t  S ec t io n  1 8 .5 1 .0 1 0 .A . a n d  S ect ion  
1 8 .5 1 .0 1 0 .C . sha l l  r e a d  as  follows:
"A. P u rp o s e
T h e  D es ig n  Review  B o a rd  a n d  t h e  D eve lopm en t  Review  Committee a r e  e s ­
t a b l i s h e d  to c o o r d in a t e ,  e x p e d i t e  a n d  a s s u r e  f a i r ,  e q u i ta b le  im plem enta­
tion  o f  th i s  o r d in a n c e .  T h e  o b je c t iv e ,  to  b e  im plem ented  th r o u g h  th e i r  
p r o c e d u r e s  a n d  d e l ib e r a t i o n s ,  sh a l l  be  to  e n c o u r a g e  d e v e lo p m e n t  q u a l i ty  
t h a t  will e n h a n c e  b o th  th e  n a t u r a l  a n d  b u i l t  e n v i r o n m e n ts ,  w ith  full c o n ­
s id e ra t io n  to p r e s e n t  a n d  f u t u r e  p r o p e r t y  v a l u e s . "
"C . D es ign  R eview  B o a rd  P r o c e d u r e s  E s ta b l i s h e d
1. T h e  B o a rd  sh a l l  c o n s i s t  o f  s ix  (6) p r o fe s s io n a l  a n d  o n e — t wo
(2) n o n - p r o f e s s io n a l  m em bers  a s  follows: P ro fe ss io n a l  m em bers
d e g r e e d  in t h e i r  r e s p e c t i v e  d is c ip l in e s  o r  th e  s u b s t a n t i a l  e q u iv a ­
le n t  t h e r e o f  — fo u r  a r c h i t e c t s ,  one  a r c h i t e c t u r a l  h i s to r i a n ,  a n d  
one  l a n d s c a p e  a r c h i t e c t  o r  l a n d s c a p e  d e s i g n e r ;  N o n -p ro fe s s io n a l  
m em b ers  — an -4n tH v tdua l  in d iv id u a ls  w ith  a d e m o n s t r a te d  i n t e r e s t  
in a n d  k n o w le d g e  o f  u r b a n  d e s ig n  a n d / o r  h i s to r i c  p r e s e r v a t i o n .  
No m em ber  o f  t h e  D es ig n  R eview  B o a rd  sha ll  s e r v e  c o n c u r r e n t ly  
a s  a m e m b er  o f  th e  Bozem an C i ty - C o u n ty  P la n n in g  B o a rd .  T h e  
p r e s e n c e  o f  t h r e e  (3) p r o fe s s io n a l  m em bers  a t  a D esign  Review 
B o a rd  m e e tin g  sha l l  c o n s t i t u t e  a q u o r u m .
A q u o r u m  o f  th e  DRB sha l l  be  t h r e e  m e m b e rs ,  o f  w h ich  two m ust 
b e  p r o fe s s io n a l  m e m b e rs ,  a n d  o n e  o f  t h e  p r o fe s s io n a l  m em bers  
m u s t  b e  a n  a r c h i t e c t ."
All o t h e r  p a r t s  o f  S ec t io n  18 .5 1 .0 1 0  n o t  sp e c i f ic a l ly  am en d e d  a b o v e  shall  
remain in full f o rc e  a n d  e f f e c t .
-  17  -
S ec t io n  24
T h a t  s u b s e c t i o n  A o f  S ec t ion  18 .52 .020  o f  th e  Bozeman Municipal C ode be  
am ended  so  t h a t  S ec t ion  1 8 .5 2 .0 2 0 .À. sh a l l  r e a d  a s  follows:
"A. S k e tc h  Plan  S u b m it ta l  R e q u i re m e n ts
A. C e r ta in  i n d e p e n d e n t  d e v e lo p m e n t  p r o p o s a l s  ( i . e .  n o t  In c o n ju n c t io n  with 
o t h e r  d e v e lo p m e n t)  a r e  r e q u i r e d  to  su b m i t  o n ly  S k e tc h  P la n s ,  d ra w n  to 
sca le  a n d  in s u f f i c i e n t  d e ta i l  to d e m o n s t r a te  com pliance w ith  all zon ing  
r e q u i r e m e n t s .  S k e tc h  P lan s  sha l l  be  o r i e n t e d  w ith  n o r th  a t  th e  top  o f  
th e  p a g e  a n d  sha l l  a lso  show  s i te  b o u n d a r i e s ,  s t r e e t  a n d  a l ley  f r o n ta g e s  
with n a m e s ,  a n d  location  o f  ail s t r u c t u r e s  w ith  d i s t a n c e s  to th e  n e a r e s t  
foot b e tw e e n  b u i ld in g s  a n d  from b u i ld in g s  to p r o p e r t y  l ines .
S e p a r a t e  c o n s t r u c t io n  p la n s  a r e  n e c e s s a r y  for  b u i ld in g  p e rm i ts  w hen  th e  
p ro p o sa l  r e q u i r e s  s u c h  p e r m i t s .  A d d it io n a l  in fo rm ation  is a lso  n e c e s s a r y  
w hen  th e  p ro p o sa l  r e q u i r e s  th e  i s s u a n c e  o f  a C e r t i f ic a te  o f  A p p r o p r i a t e ­
n e s s  [ s e e  S ec t io n  1 8 .5 2 .0 5 0 ) .
E xam ples o f  i n d e p e n d e n t  p r o je c t s  w hich  q u a l i fy  fo r  S k e tc h  Plan  Review 
a r e :  in d iv id u a l  s in g le - fa m i ly ^  a n d  tw o-fam ily ,  th r e e - f a m i ly ,  a n d
fo u r - fa m ily  u n i t s ,  r e s id e n t i a l  u n i t s ,  e a c h  on in d iv id u a l  lo ts ;  mobile homes 
on in d iv id u a l  lo ts ;  f e n c e s ;  s i g n s  in com pliance  w ith  zo n in g  r e q u i r e m e n ts ;
i
s p e c ia l  t e m p o r a r y  u s e s ;  home o c c u p a t io n s ;  a n d  a c c e s s o r y  s t r u c t u r e s  a s ­
so c ia te d  w ith  t h e s e  u s e s .  O th e r  s im ila r  p r o je c ts  may be  d e te r m in e d  by  
th e  P la n n in g  D i r e c to r  to r e q u i r e  o n ly  S k e tc h  P lan  R eview . T h e  P lann ing  
D ire c to r  sha l l  d e t e r m in e  all su b m i t ta l  r e q u i r e m e n t s . "
All o t h e r  p a r t s  o f  S ec t ion  1 8 .52 .020  n o t  sp e c i f ic a l ly  am en d e d  a b o v e  shall  
remain in full fo rc e  a n d  e f f e c t .
S e c t io n  25
T h a t  s u b s e c t i o n  D o f  S ec t io n  1 8 .52 .030  o f  th e  Bozeman M unicipal Code be 
am ended  so t h a t  S e c t io n  1 8 .5 2 .0 3 0 .D. sh a l l  r e a d  as  follows:
"D. S i te  P lan  S u b m it ta l  R e q u i r e m e n ts
1. A p p l ic a t io n s  fo r  all S i te  P lan A p p r o v a l s  sha l l  b e  s u b m i t te d  to t h e  P la n ­
n in g  O ff ice  on form s p r o v id e d  b y  th e  P la n n in g  D i r e c to r .  T h e  S i te  Plan 
a p p l ic a t io n  sh a l l  b e  ac co m p an ie d  b y  th e  a p p r o p r i a t e  fee a n d  d e v e lo p m e n t  
p la n s  sh o w in g  s u f f i c i e n t  in fo rm ation  fo r  th e  C i ty  Com mission, P lan n in g  
B o a r d ,  D es ig n  Review  B o a rd ,  o r  D eve lopm en t  R eview  Committee to d e t e r ­
m ine w h e th e r  th e  p r o p o s e d  d e v e lo p m e n t  will m eet th e  d e v e lo p m e n t
-  18  -
r e q u i r e m e n t s  o f  th e  C i ty .  U n les s  o th e rw is e  s p e c i f i e d ,  tw e n ty  (20) cop ies  
o f  th e  a p p l ic a t io n  a n d  r e q u i r e d  s u p p le m e n ta l  in fo rm ation  a d d r e s s i n g  th e  
following sh a l l  b e  s u b m i t t e d :
a .  G e n e ra l  In fo rm a tion
( I )  nam e o f  p r o je c t /d e v e lo p m e n t ;
'* (2) location  o f  p r o j e c t /d e v e lo p m e n t  b y  s t r e e t  a d d r e s s  a n d  legal
d e s c r ip t io n ;
(3) loca tion  m ap , in c lu d in g  a r e a  w ith in  o n e - h a l f  mile o f  s i t e ;
(4) name a n d  mailing  a d d r e s s  o f  d e v e lo p e r  a n d  o w n e r ;
(5) nam e a n d  m ailing a d d r e s s  o f  e n g i n e e r / a r c h i t e c t ,  la n d sc a p e  
a r c h i t e c t  a n d / o r  p l a n n e r ;
(6)  d a t e  o f  p la n  p r e p a r a t i o n  a n d  c h a n g e s ;
(7)  n o r th  p o in t  i n d ic a to r ;
(8)  s u g g e s t e d  sca le  o f  1" to 20 ' ,  b u t  n o t  le ss  t h a n  I" to 100';
(9) l i s t  o f  nam es  a n d  a d d r e s s e s  o f  p r o p e r t y  o w n e rs  w ith in  two 
h u n d r e d  (200) f e e t  o f  s i t e ,  u s in g  la s t  d e c la re d  C o u n ty  real 
e s t a t e  t a x  r e c o r d s ;
(10) s t a m p e d ,  u n s e a le d  e n v e lo p e s  a d d r e s s e d  w ith  nam es o f  
a b o v e  p r o p e r t y  o w n e r s ;
( I I )  zo n in g  c la s s i f i c a t io n  w i th in  tw o h u n d r e d  (200) f e e t ;
(12) l i s t in g  o f  sp e c i f ic  la n d  u s e s  b e in g  p r o p o s e d ;  a n d
(13) c o m p le te ,  s i g n e d  a p p l i c a t io n .
b .  S i te  P lan  In fo rm a tion
T h e  following in fo rm ation  is r e q u i r e d  w h e n e v e r  th e  r e q u e s t e d  in ­
fo rm a tion  p e r t a i n s  to :  1) zo n in g  o r  o t h e r  r e g u l a t o r y  r e q u i r e ­
m e n t s ;  2) e x i s t i n g  c o n d i t io n s  o n - s i t e ;  o r  3) c o n d i t io n s  o n - s i t e  
w hich  would r e s u l t  from th e  p r o p o s e d  d e v e lo p m e n t .
(1)  b o u n d a r y  line o f  p r o p e r t y  w ith  d im e n s io n s ;
(2)  lo c a t io n ,  id e n t i f ic a t io n  a n d  d im ens ion  o f  th e  following e x i s t ­
ing  a n d  p r o p o s e d  d a t a ,  on  s i t e  a n d  to a d i s t a n c e  o f  100 
f e e t  o u t s i d e  S i te  P lan  b o u n d a r y  u n le s s  o th e rw is e  s t a t e d :
(a )  t o p o g r a p h i c  c o n t o u r s  a t  a minimum In te rv a l  o f  two 
f e e t ,  o r  a s  d e t e r m in e d  b y  t h e  P la n n in g  D ire c to r
( b )  a d j a c e n t  s t r e e t s  a n d  s t r e e t  r i g h t s - o f - w a y  to a d i s ­
ta n c e  o f  150 f e e t ,  e x c e p t  fo r  s i t e s  a d j a c e n t  to  major 
a r t e r i a l  s t r e e t s  w h e re  t h e  d i s t a n c e s  sha ll  be 200 
fee t
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(c j  o n - s i t e  s t r e e t s  a n d  r i g h t s - o f - w a y
( d )  i n g r e s s  a n d  e g r e s s  p o in ts
(e)  t r a f f i c  flow o n - s i t e
( f )  t r a f f i c  flow o f f - s i t e
( g )  u t i l i t ie s  a n d  u t i l i ty  r i g h t s - o f - w a y  o r  e a s e m e n ts ;
( i)  e l e c t r i c
( ii)  n a t u r a l  g a s
Ciii) t e l e p h o n e ,  c a b le  TV
( iv )  w a te r
Cv] s e w e r  ( s a n i t a r y ,  t r e a t e d  e f f lu e n t  a n d  s to rm )
( h )  P a rc e l  s iz e  in g r o s s  a c r e s  a n d  s q u a r e  f e e t .
( i)  b u i ld in g s  a n d  s t r u c t u r e s
( j)  E s t im a te d  to ta l  f loor  a r e a  a n d  e s t im a te d  r a t io  of
f loor a r e a  to lo t s ize  (F lo o r  A re a  R a t io n ,  F A R ),  
w ith  a b re a k d o w n  b y  land  u s e .
( k )  P r o p o s e d  c o v e r a g e  o f  b u i ld in g s  a n d  s t r u c t u r e s  for
p a r c e l ( s )  a n d  to ta l  s i t e ,  in c lu d in g  th e  following:
( i)  P e r c e n ta g e  a n d  s q u a r e  foo tage  o f  b u i ld in g  
c o v e r a g e .
( ii)  P e r c e n ta g e  a n d  s q u a r e  foo tage  o f  d r iv e w a y  
a n d  p a r k i n g .  . ‘
(iii)  P e r c e n ta g e  a n d  s q u a r e  foo tage  o f  o p e n  sp a c e  
a n d / o r  la n d s c a p e d  a r e a .
(I) s u r f a c e  w a te r  h o ld in g  p o n d s ,  s t r e a m s  a n d  i r r ig a t io n
d i t c h e s ,  w a t e r c o u r s e s ,  w a te r  b o d ie s ,  a n d  w e t la n d s ,  
(m) F lo o d p la in s  a s  d e s i g n a t e d  on th e  F e d e ra l  I n s u ra n c e
R a te  M aps .
( n )  g r a d i n g  a n d  d r a in a g e  p la n ,  in c lu d in g  p ro v is io n s  for
o n - s i t e  r e t e n t i o n / d e t e n t i o n  a n d  w a te r  q u a l i ty  im­
p r o v e m e n t  fac il i t ie s  a s  r e q u i r e d  by  th e  C i ty  e n g i ­
n e e r i n g  d e p a r t m e n t ,  o r  in com pliance  w ith  a n y  
a d o p t e d  s to rm  d r a in a g e  o r d in a n c e .
(o) s ig n i f i c a n t  r o c k  o u tc r o p p i n g s ,  s lo p e s  o f  g r e a t e r
th a n  15%, o r  o t h e r  s ig n i f i c a n t  t o p o g r a p h ic  f e a tu r e s  
( p )  d e ta i l e d  p lan  o f  all p a r k i n g  fac i l i t i e s :  in c lu d in g  c i r ­
cu la t io n  a i s l e s ,  a c c e s s  d r i v e s ,  b ic y c le  r a c k s .
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com pac t  s p a c e s ,  h a n d ic a p p e d  s p a c e s  a n d  m otorcyc le  
p a r k in g
( q )  s id e w a ik s ,  w a ik w a y s ,  d r iv e w a y s ,  load ing  a r e a s  a n d  
d o c k s ,  b ik e w a y s ,  in c iu d in g  ty p ic a i  d e ta i l s  
( r )  p r o v is io n  fo r  h a n d ic a p p e d  a c c e s s ib i l i ty ,  in c lu d in g
b u t  n o t  limited to  wheel c h a i r  r a m p s ,  p a r k in g  
s p a c e s ,  h a n d  r a i l s ,  a n d  c u r b  c u t s  
( s )  f e n c e s  a n d  w a i l s , in c lu d in g  ty p ic a i  d e ta i l s
( t )  e x t e r i o r  s ig n s
(u )  e x t e r i o r  r e f u s e  co l lec tion  a r e a s . Inc lu d in g  typ ica i
d e ta i l s
( v )  e x t e r i o r  l i g h t i n g , in c iu d in g  ty p ic a l  d e ta i l s
(w j  l a n d s c a p in g  ( d e ta i le d  p lan  show ing  p la n t in g s ,
e q u i p m e n t ,  a n d  o t h e r  a p p r o p r i a t e  in fo rm ation  as  
r e q u i r e d  in S ec t io n  1 8 .5 0 .1 0 0 J
, ( i )  l a n d s c a p e  l e g e n d ,  in c lu d in g  bo tan ica l  a n d  
common nam es o f  v e g e ta t io n  to be  u s e d
(ii)  s iz e  o f  p la n t in g s  a t  time o f  p la n t in g  a n d  a t  
m a tu r i ty
(iii)  a r e a s  to be  i r r i g a t e d
(x )  U n iq u e  n a t u r a l  f e a t u r e s ,  s ig n i f i c a n t  wildlife a r e a s ,
a n d  v e g e t a t i v e  c o v e r ,  in c iu d in g  e x i s t in g  t r e e s  a n d  
s h r u b s  h a v in g  a d ia m e te r  g r e a t e r  th a n  two an d  
o n e - h a l f  (2 1 /2 )  i n c h e s ,  b y  s p e c ie s .
(y )  snow  s t o r a g e  a r e a s
(z )  Location  o f  m unic ipa l  a n d  e x t r a t e r r i t o r i a l  b o u n d a r ie s
w ith in  o r  n e a r  th e  d e v e lo p m e n t  
(zz )  E x is t in g  z o n in g .
(3)  n u m b e r  o f  em p loyee  a n d  n o n -e m p lo y e e  p a r k in g  s p a c e s ,  e x ­
is t in g  a n d  p r o p o s e d ,  a n d  to ta l  s q u a r e  foo tage o f  e a c h .
(4)  s i t e  s t a t i s t i c s  in c lu d in g  s i t e  s q u a r e  fo o ta g e ,  n o n - re s id e n t i a i
b u i ld in g  s q u a r e  fo o ta g e ,  p e r c e n t  o f  s i te  c o v e r a g e  (b u i ld in g  
a n d  p a r k i n g ) ,  n e t  dw ell ing  u n i t  d e n s i t y ,  p e r c e n t  p a r k  o r  
o p e n  s p a c e .
(5)  to ta l  n u m b e r ,  t y p e ,  a n d  d e n s i t y  p e r  t y p e  o f  dw ell ing
u n i t s ,  a n d  to ta l g r o s s  r e s id e n t i a l  d e n s i ty  a n d  d e n s i ty  p e r  
r e s id e n t i a l  p a r c e l .
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(6)  a r e p r o d u c ib l e  c o p y  o f  th e  S i te  Plan w ith  a p p r o p r i a t e  s ig ­
n a t u r e s  sha l l  be  s u b m i t te d  u p o n  a p p r o v a l ,
c .  B u i ld in g  D es ign  In fo rm ation  ( O n - S i t e )
(1 )  b u i ld in g  h e i g h t s  a n d  e le v a t io n s  o f  all e x t e r io r  walls o f  th e  b u i ld -
i n g ( s )  o r  s t r u c t u r e ( s ) .
 mat€f4a-ls—an-d-co'lo^r—3ehemes*-to—be—used-.— f-T-he—e ffe e t—&f—ctHer—i-n
e p e a ting—a -  d esig  n—eherocter—tf«rt-ts-ap prepn  a te  -  for—an d-comp^a-titH e 
wi th -th e-a  rea-wi H-be-coneidered-.-)
h e ig h t  a b o v e  mean sea  level o f  th e  e le v a t io n  o f  th e  low est f loor 
a n d  location  o f  lot o u tfa l l  w hen  th e  s t r u c t u r e  is p r o p o s e d  to be 
lo c a te d  in a f loodw ay  o r  f loodp la in  a r e a .
f 4 H 3 )  f loor  p la n s  d e p ic t i n g  location  a n d  d im e n s io n s  of  all p r o p o s e d  u se s
a n d  a c t i v i t i e s . "
All o t h e r  p a r t s  o f  S ec t io n  1 8 .52 .030  n o t  sp e c if ic a l ly  am ended  ab o v e  shall 
remain in full fo rc e  a n d  e f f e c t .
S ec t ion  34
T h a t  s u b s e c t io n  A o f  S ec t io n  1 8 .52 .050  o f  t h e  Bozeman M unicipal Code be 
am ended  so t h a t  S ec t io n  1 8 .5 2 .0 5 0 .A . sha ll  r e a d  a s  follows:
" 18.52 .050  CER TIFIC A TES OF A PPR O PR IATEN ESS: ADDITIONAL APPLICATION
REQUIREMENTS, REVIEW PROCEDURES, AND REVIEW CRITERIA 
A. S u b m it ta l  R e q u i r e m e n ts  fo r  C e r t i f i c a te s  o f  A p p r o p r i a t e n e s s
All d e v e lo p m e n t  p r o p o s a ls  r e q u i r i n g  C e r t i f i c a te s  o f  A p p r o p r i a t e n e s s  ( i . e .  
loca ted  in a N e ig h b o rh o o d  C o n s e r v a t io n  o r  E n t r y w a y  C o r r id o r  O v er la y  
D is t r ic t )  sh a l l  s u b m i t  th e  following in fo rm ation  in a d d i t io n  to a n y  S k e tc h  
P la n ,  S i te  P la n ,  o r  S pecia l  D eve lopm en t su b m i t ta l  r e q u i r e m e n ts  fo r  th e  
p r o p o s a l .
1. N e ig h b o rh o o d  C o n s e r v a t io n  O v e r la y  D is t r ic t
C e r t a in  in fo rm ation  sh a l l  be  p r o v id e d  to  th e  D es ign  Review B oard  
to re v ie w  p r io r  to g r a n t i n g  o r  d e n y i n g  a C e r t i f ic a te  o f  A p p r o p r i ­
a t e n e s s .  All m a te r ia ls  to b e  s u b m i t te d  sha ll  be  p r e p a r e d  on a 8 
1 /2 "  X 11" p a p e r  a n d  p a c k a g e d  o r  b o u n d  to  f it  a s t a n d a r d ,  l e t t e r  
s ize  f ile .  A p p l ic a t io n s  t h a t  in v o lv e  more vo lum inous  a r c h i t e c t u r a l  
p la n s  a n d  sp e c i f ic a t io n s  sha l l  b e  ac co m p an ie d  b y  s im plif ied  s k e t c h ­
e s ,  d e ta i l s  a n d  s u p p o r t i n g  d o c u m e n ta t io n ,  on  l e t t e r  s ize  p a p e r ,  
w h ich  s y n t h e s i z e  th e  d e ta i l e d  d e s ig n  d o c u m e n ts .  T h e  e x t e n t  o f  
d o c u m e n ta t io n  to b e  s u b m i t te d  on a n y  p r o je c t  sha ll  be  d ic ta t e d  by  
th e  s c o p e  o f  th e  p la n n e d  a l t e r a t io n  a n d  th e  in fo rm ation  r e a s o n a b ly
-  22  -
/\RF»UIC/\TI0M f o r  PROJECT REVIEW 
CITY OF BOZEMAN OESXGN REVIEW BOARD
City-County Planning Office 
35 N. Bozeman Avenue
C IT Y  OF BOZEMAN, MONTANA 5 9 7 1 5
T e l :  586-3321 e x t .  227 Date Hn________________, i g 9 /
To The Planning Director:
The undersigned (Applicant) hereby makes application to the Design Review Board 
(DRB) for review of a development proposal within an Overlay District as 
described below.
Name of Applicant T f  A Idwt hi L_____________ Tel: STfié- "77 7 Y
Addressof AppI icant J3nt JSTÙO A   ̂ ^ ^ '7 /r
Address of Proposed Development ^7^ 9  S  A
-i’a.
nor Site Plan______
Conditional Use Permit ____  Amended Site Plan ___  Sign(s) ______
Entryway District ^ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
Describe the proposed development project: /v^
Date of DRB review nieeting: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . DRS Action:  Approved
/*?05 y /
  Denied ___  Approved with following_conditions:______
  Appealed to City Commission
Note: Application must include five copies of a completed site plan for the
proposed development including, if applicable, a revised original site plan 
showing all changes proposed for an amended site plan and all specifications for 
any proposed sign(s) including size, method of attachment or support, locations, 
and materials to Be used.
All application materials must be submitted to the City-County Planning Office 
by 5:00 P.M. on Tuesday to be eligible for review by the DRB at their weekly 
meeting the following Tuesday.
I (We) hereby certify that the above statements and the statements contained in 
any papers or plans submitted herewith are true to the best of my (our) 
knowledge.
Propert
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Review Checklist for Certificates of Appropriateness - To be 
completed by Planning and Preservation Office Staff:
1. Will the project require processing through other zoning, 
building, licensing or permitting procedures? If so,
w h a t ?  _____________
Schedule and order?
2. Will this project require a deviation from underlying zonim 
requirements? If so, by which agencies?
Schedule and order?
3. Would it be helpful or advantageous to the Applicant seek 
any Code or Ordinance deviations? If so, what?________
By what agency or department?
Schedule and order?
4. Will or could the Applicant be eligible for services, 
grants, tax abatements, or any other incentives? If so,
what? ____________________________________________
How start process?
5. Is the project within a ^  Historic or ____  Conservation
Overlay District, or ____  a Landmark outside the Overlay
Distric ts?
7. Compatibility with Standards for "Certificates of 
Appropriateness", Section 18.42.070 of Zoning Ordinance.
A. Address Compatibility with "The Secretary of the
Interior's Standards for Rehabilitation and Guidelines 
for Rehabilitating Historic Buildings.”
Building Exterior:
1. Masonry ______ _________________________________
2. Wood _______
3. Architectural Metals
4. Roofs --
5. Windows
6. Entrances and Porches
7. Storefronts
Building Interior;
1. Structural System
2. Interior Spaces, Features and Finishes
3. Mechanical Systems
Building Site: _____^
Distric t/Neighborhood :
3
8. Deviations from Underlying Zoning Requirements:
1. Will the modifications be consistent with the intent
and purpose of this ordinance and/or any adopted Master 
Plan? ______ _____________________________________________________
2. Will the modifications have minimal adverse effect on 
abutting properties or the permitted uses thereof? __
____________________i è s ____________ __________________________________________
3. Stated Conditions
a. Time
b . Landscaping
c. Surfacing, e t c .
d. Other conditions
9. Delay of Proposed Alteration, Pursuant to Section 10.42.100 
of Zoning Ordinance.
1. If certificate denied and alteration action postponed, 
for what period? ____________________________________
2. Reasons for postponement:
Bozeman 
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City considers streamlining building reviews
B yA L K N A U B E R  
C hron jcle  S taff W rite r
Obtaining the city of Bozeman’s  seal of approval on 
small remodeling plans may becom e easier, bu t devel- 
j opers won’t  find any shortcuts.
And the cost of hom e building could b e  increasing 
{if developers are  charged for th e  additional dem and 
;new residents place on water, sewer, roads and local 
schoo ls
I Revising city review procedures and charging  de­
velopers ‘ impact fees” are two of the city planning of­
fice goals discussed W ednesday for the  coming fiscal 
'year that begins July 1.
I At issue is the Design Review Board, a volunteer ad­
visory board consisting largely of architects, that scru­
tinizes hom e and business construction projects.
T h e  com m ission discussed ways to cut the DRB’s 
w orkload b y  up  to two-thirds. T h e  move would save 
m ost hom eow ners fiom  having to undergo the review 
for m inor hom e construction projects such as adding a 
porch o r building a new room.
H ow ever m ajor p ro jec ts, such  a s  the  W al-M art 
store proposed for Bozeman, would still be subject to 
DRB review.
If the city revises the DRB, only the most complicat­
ed  projects would undergo such review. The less de­
tailed projects could be handled by  city staff, Planning 
D irector Andy Epple said.
C hanging the DRB is also recom m ended by Wade 
Kumlien who announced in a letter that he’s  r e s id in g  
later th is month to devote m ore attention to a business 
in te re s t He suggests the  two groups of DRB m em bers 
th a t m eet separately on projects should be changed so
all board m em bers m eet togetlier to review projects.
If th is change is initiated, Epple said h e  w ants to 
hire another p lanner because staff w ork will increase.
M ayor Tim Swanson said he thought people would 
see a  move to reduce th e  DRB workload and jmt the 
burden on city planning staff as “major streamlining.”
However, C om m issioner Joe  F rost said it’s  helpful 
for him  to have both a DRB and a planning office re ­
view re p o rt
City M anager Jim  W ysocki said reducing the DRB 
workload should also m ean it will spend less tim e re­
viewing com m ercial sign perm its.
He said having the  DRB spend  so m uch tim e on 
signs is unnecessary.
Com m issioner AI Stiff said revising the board could 
reduce a concern of h is  tha t e r is ts  when m em bers of 
ihe board represen t clients.
"It seem s to m e there ’s  been  a  very definite conflict 
of in terest*  Stiff said.
Conunissioners also expressed concern that people 
aren’t  testifying on  construction projects until the pro­
je c t  r e a c h e s  th e  C ity  C o m m iss io n . W ysock i sa id  
there’s  a  way to deal with “am bushing a t the  City Com­
m ission” by send ing  pro jec ts back  to th e  B ozem an 
City-Coimfy Planning Board w hen new  information is 
presented at the last minute.
However, th a t can  also  delay  p ro jec ts, w hich  is 
what opponents som etim es want, he added.
T h e  com m ission m ay be ab le  to red u ce  th e  last- 
minute testimony against projects if it d idn’t  “fine tune” 
projects as m uch as it does.
“I think you’ve b rought som e of th a t on yourself,” 
Wysocki said of the last-minute testimony.
Work comp package 
draws mixed reviews
By SHAW N VESTAL 
C h ro n ic le  S taff W rite r
I nlari>H a n
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D O U G  L O N C M A N /C H H O N IC L E
Housing co n s tru c tio n  w orker Dan G ato s w a lk s  p a s t  a  d ilap id a ted  out* on  North Plum  A venue. A city p lan n er h a s  reco m m en d ed  th a t th e  co n - 
house th a t 's  been  m oved to m ake room  for a  d u p lex  u n d e r  co n s tru c tio n  stru c tio n  c o n tra c to r  k eep  the  building o n  th e  s ite
‘Sculptural’ outhouse needs a home
UyALlvNAUHHll 
Chronicle StnfT W riter
Tlic weatlicrcd ouUiouse, a familiar fixture iiitlic 
back yanj of 216 N. Plum Ave., is out fi onL On the 
sidewalk to be exact.
Boxcinan's pciicbanl for historic p resem lio ii has 
left contractor Cvcrelt E gbcil loolung for someone to 
take llie dilapidated outhouse off his liands or he says 
he'll demolish it.
Egbcil. who is building a duplex on Uie propeily, 
says he figures city planner Kevin Wall wasn’t serious 
when recommending the oulliousc be retained on 
llie property as "a sculjUural element."
“My position is it’s a joke," Egbert said.
But Wall said today he was serious when recom­
mending tJiat Egbert could kcej) it as art on the site. 
However, the recommendation wasn't a condition on
City discusses streamlining 
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which construction approval hinged. Had Egbert 
wanted to keep it, he would have liad to restore it and 
nail tlie door sh u t
‘’You don't see those things anymore,” Wall said. 
"It's just a rem nan t... of the neighborhood."
If indeed art is in the eye of the beholder, mem­
bers of Egbert's construction crew say tliey don't see 
tJie aestlietic value in preserving tins vestige of Boze­
man’s p as t After all, tlicre’s no sign hanging above 
its door to indicate what prominent persons may have 
availed themselves of its services.
"I just can’t imagine wanting to save it"  said Dan 
Gates, project foreman. Vines and moss grow from .
beneaUi the shingles and the bottom of die walls 
have rolled.
Even if Egbert’s crew fails to appreciate this archi­
tectural art, outliouses have earned a place in histo­
ry. Author Bob Ross wrote a series of poetry books 
tliat use photographs of Uiesc solitary statements to 
early sanitation. "Muddled Mcandcriiigs in an Out­
house" is the fii-st book in lire scries tliat sold about 
500,000 volumes.
Gates calls llie oulhouse sitting on tlic sidewalk a 
"pretty neat little setup.” Tlie ouUiouse was wired 
with electricity and had running water and was con­
nected to tlic city sewer system.
Despite such improvements, it didn't rate even a 
mention in Derek Strahn's historic report on the 
property. Slralin, Uie city historic preservation officer, 
states the fonncr wood-frame home that was located 
there was built prior to 1927.
TXeveloper sues city 
over new zoning code
ByA L K N A U B E R  
Chronicle Staff Writer__________
A developer is suing the City of 
Bozem an over its controversial 
new zoning code.
The suit, filed by Scott Johnson, 
involves only one section of the vo­
luminous regulations approved by 
the city in late 1991 following sev­
eral years of revision.
Johnson’s legal battle began af­
ter the commission refused to let 
him include arched windows in his 
plans to remodel a building at 101 
E; M endenhall St. The com m is­
sion, when approving the project in 
March, imposed five conditions re­
stricting his plans.
Johnson’s plans were first re­
view ed  by the D esign  Review  
Bdard before the commission ap­
proved them. The DRB, which in­
cludes architects among its volun­
teer m em bers, reviews construc­
tion within the city then makes rec­
ommendations to the commission, 
.iis'The 26-page su it a lleg es  the
DRB unanimously approved the 
^project without additional condi­
tions, but city planner Kevin Wall 
objected and sought to have the 
five conditions imposed. Wall de­
clined to com m ent today on the 
suit
The suit alleges the DRB and 
not city planning staff have tlie au­
thority to recommend conditions 
for construction.
Bozeman attorney Barry O’Con­
nell, representing the city in the 
suit, disputes the allegation. He 
claim s in court d ocum ents the 
commission, not the DRB, has the 
final say.
O’Connell also insists the com­
mission has “ ... the right to consid­
er and give weight to the opinions 
of city staff although such opinions 
may be different than tlie opinions 
held by members of the DRB.” '
"If the ordinance is upheld, we'll 
continue business as usual,” said 
City Attorney Paul Luwe. If the city
(More on Zoning, page 8)
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loses, the court ruling will have to 
be exam ined  to d ecid e  what 
changes to the zone code are need­
ed.
Bozeman Attorney Joe Sabol, 
who represents Johnson, said to­
day he didn’t know if tliere would 
be a negotiated settlement or if the 
matter would be settled before a 
judge.
Tlie city "may be hard-pressed 
to back up” and reconsider its deci­
sion  on Joh n son ’s plans, Sabol 
added.
Johnson’s suit asks the District 
Court to reverse the commission’s 
decision and order it to approve the 
project witliout the five conditions.
It also seeks rulings to declare:
■  The neighborhood conserva­
tion overlay district is unconstitu- 
■ lional. The district operates under 
regulations guiding new construc­
tion and rem odeling of existing  
buildings.
Q The DRB and not the plan-
Attorney Joe Sabol 
said today he didn’t 
know if there would be 
a negotiated settle­
ment or if the matter 
would be settled be­
fore a judge.
ning staff is responsible for admin­
istering the district.
■Johnson’s right to due process 
was violated by the city.
■The commission doesn’t have 
authority to impose additional con­
ditions on projects. Rulings are also 
sought that the com m ission ex­
ceeded its authority and lacks juris­
diction.
■Johnson’s civil rights were vio­
lated and for the city should pay 
damages proven at trial.-
Bozeman 
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Gable or a gambrel? City moves on garage roof styles
B y A L K N A U B E R  
C h ro n ic le  S taff W rite r
A backyard battle over a  bam-Uke roof 
o r  a  peaked  roof will take cen te rstag e  a t 
M onday's City Commission meeting.
• T h e  com m issioners will be asked to  de­
cide w hether a  hom eow ners' plans to  reno­
vate their garage m ust use the style of roof 
recom m ended by city staff. ,
-Jennifer and William Mitchell, who live 
a t  122 S. C h u rch  Ave., w an t to rem o d e l 
th e ir  garage and place a pitched roof on  i t  
T hey  also nerd  city approval for the ir  exist­
ing garage to b e  within the  side- and rear- 
yard  se tbacks —  areas norm ally reserved  
fo r landscaping.
. T h e ir  plan to u se  a gam brel-style roof, 
sim ilar to w hat w ould be seen  on  a  bam , 
d idn’t find favor with the city.
T h e  Design Review Board, w hich over­
se e s  residential and com m ercial construc­
tion projects, is willing to recom m end the 
g a ra g e  be allow ed to rem ain  in th e  se t-
■ Jennifer and William Mitchell 
want to remodel their garage with 
a  barn-like roof, left. The Design 
Review Board wants a peaked roof 
typical of most homes. The City 
Commission will have to decide 
the backyard battle over garage 
roof styles. lîjlidllliii
back, b u t rejected the proposed roof style. 
I n s te a d ,  th e  D RB is  r e c o m m e n d in g  a 
gable-style roof winch is a typical of m ost 
hom es.
T h e  com m iss io n  delayed  its  decision 
la s t  w e e k  a f te r  re ce iv in g  a th ree -p a g e  
m em o fi-om senior d ty  planner Dave Skel­
to n . T h e  m em o  e x p la in s  w h y  th e  s ta ff  
won’t agree with the  M itchells' roof style.
T he DRB based its decision on th e  Sec­
retary of Interior's S tandards for Rehabilita­
tion and G uidelines for Rehabilitating His­
toric Building, the  m-*mo states. N or does 
the  re q u e s t for a barn-sty le  roof ad d re ss
the standards in the  zoning ordinance.
However, the M itchells w rote the com ­
m ission to say neither their neighborhood 
n o r th e ir  house  is listed on  th e  N ational 
Register of Historic Places.
T h e refo re , this garage h as no historical 
significance and should no t b e  judged  by
City sues Karst Stage 
over bus fleet growth
B y A L K N A U B E R  
C h ro n ic le  S taff W rite r
J e r r y  and  Q a th leen  P e rk in s , 
ow ners of Karst Stage, may wonder 
if obtaining the contract to provide 
school buses for Bozeman students 
is w orth tlie headaches.
The suit is asking the 
court to require the bus 
service to seek  a  con­
ditional u se  permit
Hoops
the (National Register) standard in term s 
of design,” th e ir  letter s ta te s . .
T hey  d e ^ d  the  choice of roof, saying it 
re lates to th e  valley’s  agricultural heritage. 
F o rm er carriage  h ouses elsew here in the 
city u se  th is  sty le o f roof, they  w rote the 
com m ission.
T h ere  is  no  neighborhood with a  single 
' sty le  o f  ca rr ia g e  house , sh e  explained to 
th e  com m ission, adding “Diversity is what 
m akes o u r  neighborhood interesting.”
B ut Skelton’s  m em o says it’s  n o t the val- 
l e / s  h e rita g e  th a t's  a t issue, b u t th e  h is­
toric in tegrity  of th e  neighborhood.
D erek  S trahn , d ty  historic preservation 
officer, a g rees  th e  DRB roof choice is m ore 
in keep ing  w ith th e  character of the  proper­
ty 's m ain residence. H e calls th e  bam-style 
roof "unnecessarily tall and awkward.” 
E ven  th o u g h  th e  hom e isn 't  listed  on 
the Jfational Register, S trahn sta tes it could 
b e  so m e d a y  a n d  th is  is  th e  re a so n  th e  
cho ice  o f ro o f style shou ld  be ju dged  by 
these  standards.
Briefs
■ 1RS seizes ranch 
near Livingston
LIVINGSTON (AP) —  T he 
In ternal Revenue Service has 
seized m ost of the Starwind • 
Ranch w est of Livingston for 
m ore  than $7 million in back  
federal income taxes.
T he 1RS appropriated 97
Waiting for a new roof
%
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Jennifer and William Mitchell talk ' 
rather than the gambrel roof the Mr
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' Ils i LHjucslcd. The hom e Is at'East Olive and South Church Avenue.' ’ ’ "
! Iv.i T .. « • .. Ji " •_ 'Æ iW k.il.i:'. ,0!CJ y»t
City denies bam-like garage roof
ByALICNAUBER 
Chronicle Staff Writer
Jennifer and William Mitchell say they 
may place a blue, plastic tarp on top of their 
leaky garage roof until they decide what 
they’re going do.
They had wanted to replace the existing 
flat roof with a gambrel, barn-style roof. 
However, Bozeman’s City Commission vot­
ed Monday to require a peaked, gable roof.
A gable roof was recommended by the 
city’s Design Review Board, which overseers 
residential and commercial construction.
• The garage roof design became an issue 
because the Mitchells needed city approval 
for the existing garage to remain within the 
side- and rear-yard setbacks — areas nor­
mally reserved for landscaping. In return 
for city approval, they were told what style 
of roof to build. .
“It’s a little late to build a roof," Jennifer 
Mitchell said, standing ankle-deep in snow. 
"We have to analyze the next step. It won’t 
go away. It’s not tlie end of it for us. We’re 
not people who lay down and die.
She said she is “stunned" by the commis­
sion’s decision. "We don’t know what we’re 
going to do," she said.
Mayor Tim Swanson and commissioners 
Joe Frost and Beverly Knapp voted to up­
hold tlie DRB recommendation while com­
missioners A1 Stiff and John Vincent di> 
sented.
The DRB based its decision on the secre­
tary of Interior’s Standards for Rehabilita­
tion and Guidelines for Rehabilitating His­
toric Buildings, Swanson said. These are 
the rules the city uses in judging construc­
tion projects.
Frost said the Mitchells’ application for 
the renovation states they wanted a design 
that is historically sensitive and that’s what 
the DRB has done using the federal guide­
lines. .
Stiff said his parents owned the home 35 
years ago and, “I don’t have a problem with 
the design."
^Hncent said the proposed barn-style roof 
was consistent with other garage roofs in 
the city.
According to letters the Mitchells wrote 
tlie commission, they wanted a barn-style 
roof to demonstrate Jennifer Mitchell’s de­
sign talents. She owns the business Her­
itage Restoration, which helps people with 
historic renovation projects..
City Planning Director Andy Fpple dis­
agrees the barn-style roof should be allowed 
to impress her future clients.
“It’s not necessarily in tlie best interests 
of the neighborhood," Epple said, adding,
preserving the architectural character of the 
neighborhood will protect residents’ proper­
ty values.
“Neighborhoods have established pat­
terns and character that give them charm," 
Epple said. "The character and pattern of 
that neighborhood is dominated by gable 
roofs."
He said it’s typically inappropriate to in­
troduce a new roof design into such a 
neighborhood. Jennifer Mitchell disagrees 
and said the roof architecture is already 
part of the neighborhood.
The city uses the federal standards be­
cause they are objective, Epple said.
Tile Mitchells object to use of these stan­
dards because they say their 1904 home 
isn’t listed on the National Register of His­
toric Places nor are they seeking such a list­
ing.
The Mitchells allege they are a victim of 
city retaliation for pointing out flaws missed 
by the city planning staff witli a renovation 
plan for the Gallatin Valley Seed Co. build­
ing.
Epple disagrees, saying "That was never 
even considered in any aspect of review of 
this project"
"We’re handling too many projects and 
have too much going on to play those kinds 
of games.”
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r we are going to 
ut-of-state influ- 
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determine the fu- 
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: state...
the present generation in 
B and is going to go through 
t my generation went through.
ke.to stress again that we have 
in this state tiiat I have not, in 
rs, seen in the seven states in 
Ï worked. Whatever they can 
0 better. We have the abihty to 
h technical, clean industry to 
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eveiy part of tiiis counter ac- 
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lat we have or will educate or
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I share these thoughts with all of you in 
this community.
Jim Hahshaw 
2200 W. Dickerson No. 3 
Bozeman
Challenge the city
. Is the City berserk?
From the accounts published in the 
Sunday (Nov. 22) Chronicle, it is clear to 
me that both the City. D esign Review  
Bo^d, in requiring Mr. and Mrs. Mitchell 
to adopt its preferred roof design for their 
garage, and the City Commission in exact­
ing “affordable housing” from Tom  
Riddle's proposed apartment complex, 
have both acted in an. arbitrary and capri­
cious, manner and probably in excess of 
any authority granted to either entity.
They ought to be challenged.
Ben Berg, Jr., retired city attorney 
■ 1407 W. Koch St 
Bozeman
Toilet paper OK?
We are going shopping this afternoon 
and I wonder if it is necessary to call Dave 
Skelton and the Design Review Board for 
approval on 'color of toilet paper. Will it 
m&e a difference if the paper is for the up­
stairs or down stairs bathroom?
. Gordon and Marti Elder 
- 2611 Westridge 
Bozeman
Barbara Vames 
1315 CÉbke Ave.
Cooke City
Toilet paper advice
Attention Gordon and Marti E lder I am 
not a member or the Design Review Board, 
but I’m practicing to becom e a m em ber 
and represent the citizens of Bozeman and 
their collective needs.
Remember, I can only advise. It is my 
recommendation that all of your toilet pa­
per be earth-toned in color and quilted for 
that proper “Westem-Flair/’ It will make no 
difference if your toilet paper is used up­
stairs or downstairs, as your upstairs al­
ready exists. We can do notiiing about that 
discouraging fact. It is imperative, howev­
er, that your toilet paper roll in the histori­
cally correct over-the-top manner rather 
than unrolling from the back near the wall. 
This later example is totally unacceptable 
to the overall aesthetic quality o f our fair 
city.
If I really was on the D esign  Review  
Board I’d recom m end to the City 
Commission to inspect Mr. Ben Berg, Jr.’s 
toilet paper immediately! Renegades like 
Berg will only hinder our ultimate creation 
of Xanadu. C hallenge us! Poppycock! 
W e’re above that! Yours, etc. with an eye 
on everything,
Benjamin M. Scallan 
137 Mullen Trail 
Bozeman
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The case for diversity
City stepped over the 
line when it nixed 
garage roof design
In J.D. Salinger’s “Raise High the Roof Beani, Carpenters,” a character describes how as a 
child he wished all the houses in 
his neighborhood were alike. 
They would be exactly alike from 
lattice to lawn. That way, he said, 
people would go to different hous­
es every night since they wouldn’t 
recognize A eir own homes.
In the story it’s a wishful fanta­
sy for the youngster, a homoge­
nization of a neighborhood so that 
residents would experience new 
families and new friends every ' 
day. But to most of us it likely 
sounds more like a nightmare, 
kind of like wandering a Levittown 
’burb.
It also sounds like what the 
city’s Design Review Board —  
Bozeman’s “taste police” —  and 
City Commission are doing when 
they rule on how people spending 
their own money to enhance their 
property are told what they can or 
cannot build.
The city believes it can call the 
shots for construction, interfere 
with property owners who want to 
improve their property and gener­
ally decide what neighborhoods 
look like.
In the latest instance, the city 
ruled out a gambrel-style roof in 
favor of a gable-style roof... for a 
garage!.
For anyone who hasn’t followed 
this bacltyard batUe between the 
city and a couple who want to re­
model their flat-roofed garage,
maintaining the integrity of her 
property and the neighborhood. 
She wanted something that re­
sembled the rooflines of some of 
the city’s historic carriage houses.
But the city nixed her notion. 
The DRB and city planner said the 
garage needed a pitched roof just • 
like all the other garage roofs in 
the neighborhood.
The city was not citing safety 
standards. The Mitchells were not 
planning anything fliat obstructed 
electrical wires, fire hydrants or 
the alleyway. Their plan didn’t 
block a neighbor’s  view or present 
a grotesque sky-high eyesore. 
There wasn’t a hint of neighbor­
hood opposition to their plan.
The city, referring to federal 
^ d e lin e s  (now there’s a comfort­
ing thought), said the pitched-roof 
style simply fit better, was closer 
to the historic character of the 
other garages and would meet the 
standards for the National 
Register of Historic Places.
Never mind that the garage . 
isn’t on the register, some day it 
could be, the city said. The dty • 
was trying to look ahead, vigilant­
ly patrolling architecture and esr 
thetics for the future.
R i g h t
What the dty — the same peo­
ple who approved the soup can 
statue —  is really doing is throw­
ing its bureaucratic weight 
around. This is a case of micro- 
meddling by the city.
The Mitchells p l^ ly  should 
have had the right as owners of 
the property, to improve it as they 
want as long as it doesn’t radically 
interfere with the safety or proper­
ty values of tiieir neighbors.
, Jhq,city ha§ po case» unless,
■ planned on improving their,, ;• 
garageby constructing, a'barri-like 
roof. Jennifer, who owns a historic 
building restoration business, pre­
sumably knows something about
OTHER EDITORS SAY
I . garage and lawn decorations to 
look alike.
Then no one will find their way 
home.
Pack it in, Packwood
The distasteful and dispiriting •
■ case of Bob Packwood now threat-
p n «  t n  H r n o r  o n  w o l l  i n t o  t l i p  n o w
ing denied that representation. 
The case has now been further
Hike into Ev
If  you look a t any list o f  g rea t m od 
w r i te r s  s u c h  a s  E rn e s t  H em in g w  
William F aulkner and F. Scott F itzger 
you’ll notice two th ings about them ;
1. T hey all had editors.
2. They are  all dead.
T hu s we can draw the sdentific com 
sion th a t editors are  fa ta l I was m ade 
te n s e ^  aware o f th is recently when, as 
d irect result of an idea conceived of by 
editor, I  wound up flailing around up to 
arm pits in  the Swamp of Doom.
T hat is not its technical name. Its tecl 
ca l n am e  is  th e  B ig  C y p re s s  N a tio  
Preserve, which is part of the  Evergim 
ecosystem, an enorm ous, wet, nature-inl 
sive area that a t one tim e w as conside 
useless, but which is now recop iized  a 
vital ecological resource, providing E o r 
with an  estim ated 93 percent of its bio 
sucking insects.
No, really, th e  Everglades are  very 
portant. T ragically , th ey  have been  t! 
pered  w ith by  m an, an  ecological moi 
who is always blundering into sensitive 
eas and befouling th em  w ith b e e r  ca 
used condoms, golf courses, etc. Only 1; 
ly has m an realized that the  best th ing  
him  to  do is s tay  ou t o f th e  E verglad 
T h is  w as certaiidy  MY policy. F o r ye 
the only contact I had with th e  £vergla< 
w as when I drove across them  on Highv 
41 at a speed of 87 miles per hour, whic 
f ig u red  w as fa s t en o u g h  to  o u tru n  t 
wildlife that m ight prey on m otorists. Ei 
then  I occasionally had N ature Encountf 
such as the time my car encountered a 
in g  g re e n  b u g  la rg e  e n o u g h  to  h av  
Business Class section, which produce 
w indsh ie ld  sp la t eas ily  th e  size  o f  L 
Labor Secretary Robert Reich.
So it never occurred to m e to se t act 
foot in the Everglades undl my editor, T  
Shroder, suggested th a t I go  h ik ing  w 
him  out there.
“ It’s  rea l in te re s tin g ,” h e  sa id , n e '
JOB To MEXICO.
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If you don’t like the ordinance, change it
In its attempt to make a “case for diver­
sity,” (“Our o p in io n ,” N ov. 27) the  
Chronicle editor failed to recognize a num­
ber of important facts. One of these is that 
the city staff, Design Review Board and the 
City Commission are obligated to observe 
the Bozeman Zone Code, a document com­
prised of various ordinances, a set of local 
laws born of the democratic process —  
years of pubUc hearings and exacting revi­
sions. The specific ordinance in question in 
the M itchell garage ca se  is  th e  
Conservation Overlay District Ordinance.
The purpose of th is part of the Zone 
Code is “to stimulate the restoration and 
rehabilitation of structures, and all other el­
ements contributing to the character and 
^ bric of established residential neighbor­
hoods ...”
This ordinance calls for the D esign  
Review Board, e t  al., to “be guided by” the 
Secretary of the Interior's Standards for 
Rehabilitation and G u id elin es  for  
Rehabilitating H istoric B uild ings. T he  
(guidelines recommend “Designing ... adja­
cent new construction which is compatible 
witii Â e historic character of the site and 
which preserves the historic relationship 
between a building or buildings.” Further, 
the guidelines clearly state that roof shape 
is an important architectural elem ent for 
consideration and recom m ends against 
“creating a false historical appearance be­
cause the replaced feature (M itchell’s 
garage roof) is based on insufficient histor­
ical, pictorial, and physical documenta- 
tici."
It is a fact that the Mitchell garage and 
the Mitchell neighborhood stand within 
tne LonservHuou u\c* lay *ui,j v
therefore subject to this review. It is a fact 
that gambrel roofs do not appear in the 
Mitchell neighborhood and creating such a 
structure within the neighborhood will re­
sult in a “false historical appearance.”
It is certainly true that the process has 
failed on occasion. There have been in­
stances w hen th e  Standards and 
Guidelines have been incorrectly interpret­
ed, instances when a logic beyond the st^m- 
dards has been applied. But when a city 
board, comprised of knowledgeable citi­
zens, some of whom are design profession­
als, and when a professional city s t ^ ,  mea­
sure an individual case against the intent of 
the zone code and the guidelines it gives 
them, and are in agreem ent, as was the 
case of the Mitchell garage, these bodies
Letters
It is a fact that the MSchell 
garage and the M itdidl 
neighborhood stand within 
the Conservation Overlay 
District and are therefore 
subject to this review. It is 
a fact that g ^ b r e l roofe 
donot£Ç)pearinthe 
Mitchell neighborhood...
should be given their due.
If the property owner and the editor do 
not want the city  staff. D esign  Review  
Board, and the City Com m ission to ob­
serve the law and the agreed upon stan­
dards and guidelines used to support the 
law, then they should take legal steps to 
change or delete the ordinance. However, 
if the property owner and the editor appre­
ciate safeguards codified to protect their 
own neighborhoods fi'om random acts of 
cuteness, ostentation, gratuitous profit, 
etc., tiien they should allow that this ordi­
nance works well a large percentage of the 
time, a good record given the limitations of 
mere mortels to interpret and enforce it
Catherine Goetz 
120 W. Cleveland 
Bozeman
Demagogueiy
First Max Baucus decided to switch  
from gun rights advocate to anti-gun advo­
cate. Then we read his excuses. Then we 
were treated to the “right on Max” letters 
from retired politicians trying to g iv . him 
political cover, and the “Anyone who owns 
a gun is a terrorist" crowd. Something has 
been lost in the rhetoric.
If one can do a 180 on such a controver­
sial issue as gun control, how many more 
180’s should we expect? I don’t believe in a 
politician’s anguish; unless they're talking 
lost votes bn election day. His explanation 
doesn’t cut it when you read the fine print 
of the bills supported. The anti-gun crowd
vehemently objected to provisions added 
to the Brady bill mandating records checks 
within 5 years (the wait doe not require 
one), and a written reason within 20 days if 
you were denied purchase. In Maryland, 85 
percent of the denials which are appealed, 
are found to have been mistakes on the 
part of*he record checkers.
On so called assault weapons, guns are 
banned on appearance rather than func­
tion. The weapons that would be banned, 
and there more than 19 kinds, are typically 
less powerful, have less range, and are less 
accurate than more conventional looking 
guns. The bill could affect up to 4 million 
privately owned firearms. Consider that 
one of the guns listed, the Steyr AUG, has 
never been used in die commission of a 
crim e in this country. In the military I 
watched a demonstration where a revolver 
w as used  to hit m ultiple targets m ore 
quickly than the vaunted Uzi. If Max were 
interested in banning the most powerful 
weapons, h e ’d be banning your hunting 
iron. Maybe next year; one gun bill at a 
time.
The senate bill Max Baucus supported 
is a copy of California’s failed gun laws with 
an added ban on gun m agazin es that 
California rejected. Their attorney general, 
who is a gun control advocate, felt the mag­
azine provision was unenforceable. T hey  
are already being sued by both sides of the 
issu e  for their attempt to enforce what 
th ey 've got. So M ax supported  a law  
proven to be a failure and a law rejected by 
gun control advocates as unworkable. I’d 
call it a profile in demagoguery.
Matt Egloff 
r.u. box oiS5  
Bozeman
Bring Goodman back
Every newspaper needs at least one edi­
torial writer who w rites w ith com m on  
sense, humor and compassion, who is ob­
servant and articulate and who can cut 
through die hypocrisy that pervades the 
hails of power, be it business, government 
or religion.
Ellen Goodman is just such a writer. 
Please bring her back. You and your read­
ers need her. {
Katie Cady 
2211 Arrowleaf Hills Dr.
Bozeman
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From the 
White House
President and Mrs. 
Clinton’s Christmas 
message 
INSIDE
ECONOMY
-----
Hooked up to 
health care
Virtual Medical Center 
a ‘university medical 
center in a  computer’ 
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tory In Bozeman, and says If he had It to do again he ficlala who ironically point to the Plerry plant aa a 
would build In Belgrade. Plerry apent the additional mon- story.
City codes too postplctlvo?
CrttlGS say laste iwHce'have gone too tap, suppoptsps say iris necessapy
S to rie s  by GAIL SCU O N TZLER 
C hro n ic le  S taff W rite r_________________
W hen Russ P ien y  decided to move h is 
factory from  the  noithw estem  ccxner of 
M ontana, he picked Bozeman over 
Bfllings. He found th is area  had  m ore (d a  
6mDy atm osphere, plus good je t service 
and it seem ed “greener.”
But if he had It aB to do over agrin. Mer» 
ry would never have m oved to B i r m a n .  "  
T h i s  building cost u s  $200,000 m ore 
than it should have because of the city's re­
quirem ents,” P ierry said. “K we w ere 
sm art, we should’ve built in B e lgrade....
W e had no idea, no  clue dûs town was 
goofy.” ■' Z'
H erry  said he couldn’t  afford any de­
lays, so h e  had to  offer th e  d ty  a fa n d e r  
building than  he 'd  plaimed, vdiich cost 40 
percent more. •
Ironically, d ty  officials list th e  P ierry . 
M anufacturing foctory am ong their recent 
successes —  an example of how Boze­
m an’s  new planning ru les are working 
sm oodily and benefiting the community.
I t  w as very nicely done and w ent 
through (planning approval) w ithout a 
hitch,” said Andy Epple, d ty  planning di­
rector. . -
W ith its extensive landscaping, pitched 
roof and interesting entrance and win­
dows, P ie r r /s  factory is more attractive 
than its m ore industriatlooldng neighbors, 
Gibson Guitar, Dana Design and United 
Parcel Service, which used m ore metal and 
cement-block construction.
■ W hen D oug McClelland wanted to 
build a  two^rar garage behind his hom e m  
th e  South Sixth Avenue re i^ b o rh o o d , he 
" lù A l  tt i  architecture student to design it 
fo fit in with historic neighborhood, 
w here plaimuig rules are s tr icL % e pro- '  
ject sailed through the p l a n n i n g  office in^  
less than  th ree w eeks and the review cost 
ju st $40, h e  said.
A tot of neighbors have been f i x i n g  up ' 
hom es in the  historic district: ffising prop- ' 
erty values have m ade it a  good invest­
m ent, said McClelland, a business law pro­
fessor who has been working as fishing di­
rector for the local tour company Off the 
Beaten Path. He supports the  d ^ s  new 
p l a n n i n g  rules. One of the biggest com­
plaints h e  hears from tourists is how bad a  
first impression they  get from North Sev- 
end i Avenue’s  commercial strip.
' ‘1 feel th e  d ty  h as to stand up for cer­
tain requirem ents of attractiveness and 
good taste o r Bozem aa’sg o in g  to be an ug­
ly community,” McClelland said.
For nearly four years, Bozeman has 
been living with new planning and zoning 
rules, and debating their wisdom. Support­
ers say the rules preserve the quality of 
life, c h a r m i n g  old neighborhoods and a 
“green” look that attract people. Strong 
- rules are needed because d ie  d ty  is under: 
going die biggest building boom in its h is- \ 
tofÿ, they argue.
. r But critics Eke Tom B um ettfdw her of 
Marathon Seat Cover and c h a i r m a n  of the 
... Coalition for Responsive Government, say 
strict r^ u la d o n s  are turning Bozeman into 
' an eEdst d ty , adding so much to d ie  cost 
'o f  construction diat ordinary people can't 
■ .-afford toliufld hom es or (qien businesses. 
They complain that “taste police” a t City 
Hall are  dictating such minutiae as 
■whether new windows wQl be wood or 
shiny metal and the exterior colors al­
lowed on new stores and factories.
Critics have taken to mocking the d ty 's  
codes in letters to die editor, suggesting 
people need the (Ay’s  permission before 
dedding what color toilet paper to buy, or 
w hedier it should be hung to roH firom the 
front o r back. ; j
(More on Tast& ^Gcé, page 10)
Official says currant zoning 
more fioxUilo than old days
Proposedchanges ohoiddsiKOdifiindfNippM#iA
Darren Williams fixed up h is hom e diis fall He says h e’ll nev­
e r  Ido it again.
Williams, a construction «•♦uder*, wanted to push
vul one com er of his hom e to expand a  bathr(X)m. Getting die 
d ty  to tqiprove h is plans took w eeks longer than  h e  expected and 
boosted die cost by 10 to 20 percenL be said.
Because h is hom e a t 309 W. Harrison S t  is in the Bon Ton 
historic district, the d ty  m ade him  p u t in wooden windows in­
stead of the vinyl-and-metal type h e  thought would be better. City 
design experts didn’t  want the addition to blend in perfectly be­
cause it would give a “false historical impression,” he said, and so 
asked him to offset the new siding. They settled for a wooden 
strip that m arks th e  b reak between old and new.
T he d ty  also wouldn’t  le t him  replace his cedar shake roof 
with a  cheaper, metal roof.
(M ore on  Changes, page 9)
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Doug McClelland says he had no trouble when he went to 
the city with the design for his garage *1 feel the city has 
to stand rip for certain requirements of attractiveness and 
good taste or Bozeman’s going to be an ugly community,” 
he said.
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The city’s supporters reject the notion tlie 
new rules smack of Big Brother, but concede 
som e bugs need to be worked out. Revisions 
have been in the works since last summer that 
would make it easier and faster to win approval 
of minor projects, Epple said. Recommendations 
will be ready early next year, after tlie new City 
Commission takes office in Januaiy.
Code supporters like outgoing Mayor Tim 
Swanson point out tliat, despite complaints tlie 
new rules are too onerous, tliis has been the 
biggest year in Bozeman hisloiy for construc­
tion. In the first 11 months of this year, tlie city 
issued building permits for neai ly $41.5 million 
worth of commercial and residential projects, 
both new construction and remodeling. That’s 
27 percent higher than the same period for the 
next closest year, 1991.
Just what effect the new planning rules have 
had on construction is open to debate. During 
this fall’s  election. Commissioner Joe Frost ar­
gued more people are fixing up their hom es in 
historic neighborhoods because of the new 
codes. The rules assure homeowners their prop­
erty values won’t be threatened by an invasion 
of modem apartments which often hurt the 
character of tlie neighborhood. Under the old 
zoning rules, such buildings could be built witli- 
out any say by neighbors.
Others give credit for tlie building boom to 
historically low interest rates tliat have helped 
all construction and let homeowners like Me-
Epple Burnett
Clelland refinance tlieir mortgages, freeing 
money for improvements. Still, Epple ai gues  
Bozeman is busier than other parts of the state 
tliat, like Bozeman, have been "discovered” in 
recent years by urban refugees.
Tlie bottom line, planning supporters say, is 
that the public supports the new codes. Last 
month, by far the most votes were cast for can­
didates who strongly supported planning —  as 
has happened in the previous tliree city tlir le  
elections.
Critics of the city’s  new codes contend, how­
ever, that the top vote-getter this November was
a builder, Don Stueck, who called for making 
planning less restrictive, even though he sup­
ported the basic idea. Voters soundly rejected 
two candidates backed by Burnett’s  coalition, 
who complained loudest that the city had no 
right to dictate strict rules to homeowners and ' 
businesses.
Still, November’s  winners —  Stueck, Frost 
and candidate Marcia Youngman —  all said to 
varying degrees that planning must be stream­
lined and even the old commission had asked 
planners for changes. So some revisions are 
likely in coming montlis. Youngman also .said% 
she’s  interested in finding ways to consider 
whether a Northside homeowner planning a re­
modeling project, for example, can really afford 
all the changes the city planners desire. And 
she’d like to see the code make som e conces­
sions to energy efficiency, even in historic 
homes.
Longtime critic Burnett isn’t optimistic there 
will be any drastic change any time soon. People 
in Bozeman apparently want a "fancy town,” hé  
said, where trailer parks aren’t allowed and tire- 
changing businesses are hidden behind trees.
"I doubt there’s any likelihood of a change of 
course. If you look at tlie election results, 
there’s  a lot of support for regulations,” at least 
until people try to get their own projects ap- * 
proved and find out how tough the city m akes it, 
Bunielt said. T h e y  want a beautiful tow n ... ' 
keep those slummy people away," '
Deal clears way for exporting U S. apples to China
WASHINGTON (AP) — U.S. and Chinese 
representatives signed an agreement Saturday 
to allow the export of apples grown in the state 
of Washington to China, the A ^ cu lture Depart­
ment announced.
"For tlie first time, China is allowing Ameri­
can apples in commercial quantities into that 
country,” Agriculture Secretary Mike Espy said 
in a statem ent
The deal was signed by U.S. and Chinese
agriculture officials in Portland, Ore., said Mary 
Dixon, a USDA spokeswoman. Tlie first sale is 
expected in March, USDA said.
T h e  industry e s tim a te s  that m ore than  
400,000 boxes of apples would be shipped to 
China in the initial sale, Dixon said. A box con­
tains three-quarters of a bushel of apples.
USDA did not have any immediate estimates 
of the quantity of Washington state apples that 
would be sold in China, she said.
But Espy said that the outlook for apple ex­
ports is  "exceedingly bright ” because of the  
large m arkets for American-grown apples in 
Japan, Taiwan and Hong Kong. Apples are al­
ready very popular in China.
Espy said the Clinton administration envi­
sions the agreement "as tlie first in a series of 
steps that would open China up to imports of a 
wide variety of U.S. fruits and vegetab les —  
from all parts of the country.”
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"Looking back, 1 needed that 
ic to focus on myself and resolve 
own issues," she says. ÏVe're 
illy not taught anything about 
•enling. The m essage is, ‘OK, 
i had parents, now you be a pai- 
So age and experience make a 
: difference."
T hough th ese  new-fashioned  
lilies are becoming more Com- 
mplace, misunderstandings oc- 
r with som e regularity — the 
re clerk who thinks older par­
is are buying clothes for their 
Idren’s children, the passer-by 
0  com m ents.on their well-be- 
,'cd “grandchildren.”
After her alienating play group 
p erien ce , Joanne G rossm an  
med a play group for o ld er  
ilhers that soon grew so big it 
)ke into smaller groups. Eventu- 
/, she began keeping a list of old- 
mothers across the nation and 
tting them  in touch with each  
ler.
‘T here are thousands of these  
ents out there in the middle of 
lerica, and so many of them feel 
lated,” Grossman says. "They 
ve different issu es —  w orries 
)ut age and not keeping up with 
;ir k id s —  and they n eed  to 
ow that they’re not alone ”
Burt says the m others in her  
ly group are preoccupied with 
estions about middle age.
“W e re ta lk in g  about facin g  
Miopause with a child," she says.
from  page
"It's been kind of a sour spot in 
my mouth,” Williams said. "Let me 
put it this way — I won’t do any 
more because of what you have to 
go through."
Yet Andy Epple, Bozeman’s plan­
ning director, said Williams’ project 
(which was picked at random out of 
the city’s files) is an example of why 
the city’s new, design-oriented plan­
ning rules are a big improvement 
over the old rules.
Under tlie ti aditional, more rigid 
zoning regulations, Williams would 
have found it much harder to get 
pennission to expand the batliroom 
because it was too close to the lot 
line and encroached into the manda- 
toiy yard setbacks. Williams would 
have to have proven a “hardship."
Under the new, m ore flexible  
rules, the city is willing to let peo­
ple build in setbacks. In exchange, 
the owner has to do something to 
enhance the appearance or historic 
ch aracter  o f the b u ild in g . In 
Williams’ case, the city didn’t think 
vinyl w indow s and a metal roof 
would fit in with the historic neigh­
borhood or would help neighbors’ 
property values.
W illiam s’ bathroom is also an 
example of the kind of project tliat 
may become easier under changes 
the planning office will recommend 
next year. To speed up minor pro­
jects, hom eow ners like W illiams 
would simply have to get a stamp of 
approval from the planning staff in 
a few days, instead of sitting down 
at a meeting of the Design Review
Still time for
PHOTO GREETINGS
Call our Portrait Studio for an 
appointment or bring in one 
of your own photos or negatives.
AGFA FILM i
Board, which can add a few weeks.
The proposed changes should  
cut a couple weeks off the process 
and b ee up the design board to fo­
cus on big construction projects, 
Epple said. It’s the guy who’s ready 
to build onto his home during his 
vacation who is often most frustrat­
ed to find city approval can lake a 
few weeks, Epple said.
Homeowners can already come 
in for quicker, staff approval of  
porches, fences, decks, small stor­
age sheds and siding.
Tlie proposed changes wouldn’t 
alter the "let's make a deal ” aspect 
that’s at the heart of the new rules. 
The city will let builders do what 
they want —  build c lose to a lot 
line, for example — in exchange  
for more landscaping or a more at­
tractive building design. Tlie give 
and take w orks w ell w ith m ost  
builders, Epple said.
‘‘It affords far more flexibility  
than traditional zoning ever has, 
but that flexibility com es at a cost’ 
in terms of some increased bureau­
cracy and some subjective review  
criteria,’’ Epple said. ‘‘And there  
will be differences of opinion on 
how to inteipret criteria. But in the 
end the p ro cess  is spùrring  a 
tremendous amount of redevelop­
ment and new investment.”;
Tom  Burnett, chairm an o f a 
coalition of mainly business owners 
who view the new rules as an ogant 
and som etim es "insane,” argues 
that the flexibility and subjectivity 
in the code mean it is wide open to
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abuse. Business owners can never 
be sure what will be allowed be­
cause "it’s anybody’s gu ess what 
g o e s .” And they ca n ’t afford to 
openly criticize the city, he said, be­
cause they have to get along to get 
their projects OK’d.
Epple- says some 653 zoning ap­
plications and 123 planning applica­
tions have been filed under new  
process since 1990. And he points 
to a list of nearly 20 major projects , 
that have recently won easy  ap­
proval fi om the city.
T h e  lis t  ra n g es from the  
GranTree Inn’s new facade to the 
new Evergreen Industrial Park, just 
south of Interstate 90. Both Ever­
green and the ncw.ILX Lightwave 
building on East Frontage Road are 
examples where buildere "chose to . 
work with fhe cod e rather than 
against it,” Epple said. H e’s  also  
pi^ud of the new Blackwood Build­
ing, across from City Hall, the new 
USDA. bu ild in g  on W est M ain. 
Street, and the planned expansion 
of Gibson Guitar. .
Burnett said he has his own list 
—  of horror stories. He lists pro­
jects that have taken too long or 
been dropped — costing this area 
jobs —  because of what the ownere 
see as ridiculous requirements.
For example, David Ng, owner 
of Hines Motor Supply, said when , 
he wantfx to remodel his business
behind the Baxter Hotel, the Plan­
ning B o^d tiled to.tell him to sha'*e 
five feet off the front of the'building 
— including a structural wall — to 
put ill grass. Tlie city backed down . 
from what Ng saw as. a "fairly arbi- 
trary and veiy expensive” idea, but 
approval still took three months..
Some of those who’ve had frus- = 
trating experiences with the city  
have been the biggest conti ibutors 
to Burnett’s Coalition for Respon­
sive Government. In the last elec­
tion, it received $1,000 from William , 
Martel, owner, of Martel Consti-uc- 
tion; $250 from Ralph fen-aro, own­
er of the Rocking R Bair; and $1,000 
from Don Cape Sr., owner of Pon- 
derosa Homes in Belgrade.
• So far the critics have failed to 
make much of a dent in the new  
zone code, even through legal chal­
lenge?, One lawsuit by a helicopter 
company, whjch wasn’t allowed to  
•expand after neighbors objected,
, has been dropped, Epple said. An­
oth er  w as fil^d th is su m m er by  
businessm an Scott Johnson w ho  
objected when the city wouldn’t al­
low him to install arched windows 
in an office building on Mendenhall 
S tree t. T h e  c ity  ob jected  that  
arched windows didn’t fit the h is­
toric downtown area.
Last week, Johnson and his at­
torney, Joe Sabo I, submitted new  
drawings for the building.
Real people.
Real solutions.
Real estate the way It should be.
Working 
together to 
give you the 
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moil in th e  fo rm er S o v ie t re p u b lic s . M cFaul, a 
lent.
iipposrd III Yi'Ksiii m :idr nilcs (liscoiiniRliip for­
eign invrslors from hrcom ing involved in Russian 
eiilerprises. ’llie  result is a Iiurc num ber of busi­
nesses slarviiiK for invcslnic-nl while W estern mon­
ey slays home.
T hree thifi^s need to hapjien before investors in 
Montana and elsew here should feel comfortable 
piilliiiK money in Russian interests, he said. T lie 
Russians need to guarantee the businesses won’t 
suddenly be re-nationalized, they need a court sys­
tem that will enforce international contracts fairly, 
and foreign investors need to be allowed more 
voice in deciding how their investm ents are spent. 
Those things are close to occuning, but the politi­
cal situation in Moscow must calm down first.
McFaul com pared the situation to the W eim ar 
Republic in 1930s Germany, when the G erm ans 
had lost World W ar I, given up much of their ten  i- 
tory and installed a dem ocratic governm ent no­
body believed in. Hitler was able to use the iwlili- 
cal confusion and sense of wounded national pride 
to take over —  with prom ises to bring back the 
glory of the good okl days.
Zhirinovsky is m aking similar |>roniises. Includ­
ing hints he woidd like to recapture the currently 
im lependenl states su n  onnding Russia w here 
about 30 million Russian citizens live. On a recent 
visit with German Neo-Nazis, he rejxirtedly offered 
to help G erm ans regain lands lost in World W ar II.
"His strategy from now to 1996 is to campaign 
for president." M cFaul said. "Tliey (Yeltsin's sup­
porters) really need to rethink Yeltsin's campaign. 
Zhirinovslti' has started campaigning today. They 
should start today."
Businessman 
suing city looks 
forward to new 
commission
By GAIL SC H O N IZ L E R  
C h ro n ic le  S taff W rite r_______
A businessm an suing the city over the design of 
h is building is betting  that with new faces on the 
City Commission, he'll be allowed to build bis way.
Scott Johnson, owner of the com puter firm ISC 
Distributors, tliis month plunked down $330 to ap­
ply a second time for city approval of his lemodeling 
project.
Johnson wants to fix up a small office building at 
101 E. M endenhall Sl , between the Kenyon Noble 
hardw are store and tlie Rocky M ountain Roasting 
Co. He said he wants to make the building more at­
tractive and replace the front parking area with land­
scaping, im provements typically sought under the 
controversial new city zone code.
T he dispute centers largely on w hether Johnson 
can have slight arched shapes in the wall just above 
the windows. City planner Kevin Wall argued earlier 
this year that would "degrade" tlie building, because 
it's  no t in keep ing  w ith the h isto ric  look of th a t 
building or its neighbors, which is required by the 
.secretary of the Interior's standards for réhabilitât-* 
"'inghiétô'üiïlSleas. ‘   '
Jo h n so n  a rg u e s  th a t far from  deg rad in g  the  
building, he 's planning to spend $300,000 to fix it up. 
and that there are plenty of neighboring buildings in 
tlie historic downtown area, including the Bon Ton 
Bakery, that have arched shapes and arched win­
dows. He said it's “ludicrous" that the subjective 
tastes of one planner now have become law.
Johnson  said  T uesday  h e ’s reapplying for a;): 
proval, no t because  th e re 's  been any se ttlem en t 
reached in h is lawsuit, but because Don Stueck was 
elected to tlie commission in November. Stueck, a 
builder, h as said lie supports planning in general 
but that the city's zoning rules go too far.
"He has always said the city should have a com- 
m on-sense  ap p roach , n o t a god like app roach ," 
Johnson said.
W hen Johnson 's rem odeling plans came before 
the com m issioners in March, they voted 3-1 to ap­
prove the project —  but on conditions he change 
the appearance of the windows, doors and roof to fit 
the planning staffs recommendations.
Johnson said he expects support this time from 
the lone d issen ter in the first vote. Com m issioner 
John Vincent, and from Commissioner At Stiff, who 
w as absent during the M arch m eeting, as well as 
Stueck.
A new vote might settle the issue faster than wait­
ing for it to be decided in court, he said. Johnson 
sued in April, challenging the constitutionality of the 
neighborliood conservation overlay district, a key 
part of the city's new zone code.
B arry O 'Connell, an attorney represen ting  the 
city in the suit, said there has been no settlem ent 
and he has advised city oflicials not to discuss the 
matter. In papers filed in tlie court case, the city de­
nied all John so n 's  ch arges and challenges to the 
new zone code. No trial date has been s e t
W hen the commission voted on the project the 
first time, it sided with the planning staff over the 
D esign Review Board, a g roup  of experts, which 
had unanimously approved Johnson’s plan.
DRB board m em ber Nick Davis wrote the com­
m issioners, saying Jo hnson 's building was one of 
the least historically significant they'd reviewed in a 
year, that the owner had been more than coopera­
tive and had made significant changes sought by the 
DRB and staff.
) |r  jo com m ent on the 
iiiily, wliicli owns .•ilnxil
.. i Imi J .f Hi il» \/ii .
Tlie federal study will determ ine 
w hether inakiiig the towns into a nation­
al park is the Ix'Sl solution for protecting 
(1i!c n?ii I nf Airline Itislorv
cunding for the study was proposed 
by Rep. Pat Williams, D-Mont., who 
wanted $150.000 for tlie task. Ilie re- 
niiesi was iiart of the Interior Denari-
;om m g u M e r  atjtack a g a in
d to approve a design 
' f o r  her garage roof, 
wrong computer disc 
Bed language, instead 
the City Commission 
^ptember 1991, was 
section on non-con- 
The section governs, 
, the operation of a 
i  grocery store in an 
ventually becom es  
1 single-family homes, 
ised language would 
d the commission to 
ïighborhood wouldn’t
suffer when, for exar iple, the gro­
cery store is sold and the new own­
er wants to open a different busi­
ness. :
The proposed language would 
have required adverse effects from 
the store’s operations be reduced 
or eliminated.
The language approved by the 
commission wasn’t as demanding 
and gave the city more flexibility in 
deciding how traffic, parking, un­
safe conditions and dust, noise and 
environmental concerns are han­
dled.
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n Erin Rathbum  on  M onday at Kirk Park.
Thorn" sharpens 
her assault on regs
ByA LK N A U BER  
Chronicle Staff Writer
A critic of proposed changes 
to Bozeman’s zoning laws says 
the public would have fewer op­
portunities to comment on de­
velopment within the city.
“My biggest complaint is 
that the public’s been cut out 
more and more,” said Jennifer 
Smith Mitchell. “There 
shouldn’t be anything to hide."
Mitchell is a self-proclaimed 
thorn in the city’s side, speak­
ing at local service clubs to 
complain of Bozeman's regula­
tions. She’s also suing the city 
in a battle on the roof style for 
her garage.
The proposed regulatory 
changes, contained in a docu­
ment nearly a half-inch thick, 
are sought by the City Commis­
sion and the Bozeman City- 
County Planning Board. TTie 
Planning Board will hold a hear­
ing on the changes at 7 p.m. 
tonight in the basement of City 
Hall.
One change would give city 
planning staffers authority to 
approve construction projects 
that don’t require deviations 
from zoning regulations.
The commission and Plan­
ning Board agree they want to 
streamline the approval process 
for such projects because of 
people’s complaints.
But the public won’t be noti­
fied of such proposals under the 
proposed revisions, Mitchell 
said. City Planning Director 
Andy Epple agreed.
“I don’t think the (Planning) 
board or commission will view 
it as cutting out the public,” Ep­
ple said.
-jects with fewer than L2-urutSj 
requiring no'deviations, tojteo  
be reviewed without public no­
tice.
Under this change, the Dell 
Place neighborhood would nev­
er have khown about developer 
Clair Daines’ plans for duplexes
Mitchell public cut out
had fewer 
than 12 units 
been pro­
posed,
Mitchell said. 
“If
the neighbor­
hood doesn’t 
know about 
it, they can’t 
get upset 
about it,” 
Mitchell 
said. “Maybe 
that is the 
purpose of all these codes.” 
Epple disagrees. People 
rarely comment on minor con­
struction projects such as a 
room addition, new garage or 
even a new home when no devi­
ations are sought, he said.
Among other proposed 
changes are:
■  The public would no 
longer be allowed to comment 
on issues at Design Review 
Board meetings. Meetings of 
the advisory board, which re­
views the design of construc­
tion projects, would still be 
open to the public.
■  Planning staff would re­
ceive authority to approve the 
least complex construction pro­
jects.
■  Proposed color schemes 
could' be denied if determined 
to be a nuisance. Epple calls 
this a safety net to prevent 
neighboring property values 
from being hurt by someone 
who wants to paint a home an 
unusual color.
"I think most people would 
agree what color schemes con­
stitute a nuisance,” Epple said.
The current regulations re­
quire builders to submit for city 
review a list of materials tmd̂  
colore.that WÜ b e q ^ p m 'iK e  
for aiû5 ÿbm^ihlywith'ë'thë
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means the code woula be less 
restrictive.
A homeowner wanting to re­
paint a home wouldn’t have to 
obtain city approval for the pro­
posed color. Epple said.
Cy'clists w ith Blke-Aid ra c e  dow n H ighw ay 10 w est o f M anhat­
ta n  th is  m orn ing  on  th e ir  w ay  from  S ea ttle  to  W ash ing ton , D.C. 
to  ra is e  m oney  for AIDS a w a re n e ss . The g ro u p  of 23 cy c lis ts , 
inc lud ing  1989 B ozem an High g ra d u a te  Brian Davis, will ho ld  a
barbeque tonight at 6 in Llndley Park, where they will speak on 
AIDS awareness and Bike-Ald. The public Is Invited and dinner 
costs $3.
Disgruntled review board member dumped
ByALICNAUBER 
Chronicle Staff W riter
I A member of the city’s Design Review Board,
who disngreed with Mayor Tim Swanson over 
the board’s role, won’t be reappointed for a sec­
ond term.
d Ben Tintinger, an architect on the DRB for
1- the past two years, wasn’t reappointed to the
s board by the City Commission during its weeldy
d meeting Monday.
e Tlie board reviews construction plans and ad-
n vises developers and the commission, 
n Tintinger wrote a letter to thé City Commis­
sion earlier this month saying the city is not in
the business of designing buildings.
“A design must be reviewed as a whole and 
not based on w hether one person  d islikes 
arched windows or the color green," he wrote.
Swanson disagreed, and said tlie city has ev­
ery right to comment on construction design. 
He voted during the meeting not to reappoint 
Tintinger.
Commissioners Beverly Knapp and Joe Frost 
said they agreed ivith Swanson, but abstained in 
the vote. Only Commissioner John Vincent vot­
ed to support Tintinger’s reappointment. Com­
missioner Ai Stiff, who is recovering fi*om heait 
surgeiy, was absent. It takes a majority of the 
five commissioners to make an appointment
Tintinger said today he isn’t as concerned 
about not being on the board as he is about the 
reasons for not being reappointed.
“T hey  ju s t  can ’t be in th a t b u s in e s s ,” 
Tintinger said of the city’s involvement in con­
struction design. “Reviewing it is one thing, de­
signing it for (developers) is another.”
During a recess in the meeting. Frost said 
the city doesn’t want people v/ho will ham per 
the work.
The city is in a legal battle with the owner of 
a building on East Mendenhall Street who ob­
jects to the city’s involvement in his renovation
(More on Dumped, page 12)
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Selective Service Systèmes 
days could be numbered
WASHINGTON (AP) — T en 
college students crammed into a 
dorm ito ry  room , opened  th e ir  
beers, turned on the television and 
waited tensely to learn w hether 
tlieir lives would be inteiTupted by 
m ilitary  serv ice  and , p e rh ap s, 
death.
Tliat was the scene more than 
two decades ago in a room at the 
University of South Carolina, and at 
coun tless  cam puses acro ss  the  
country the day the first draft lot­
tery numbers were drawn.
At the time it was hard to imag- 
without the Selective
1973, and in 1975 registration re­
quirements ended. But registration 
was reinstated in 1980 and die sys­
tem now has computerized data on 
some 14 million men aged 18 to 25.
The Selective Service System  
was born in controversy  during  
World War II, traumatized teen-age 
music lovers by drafting Elvis in 
the 1950s and went on to become 
the target of anti-war outrage in the 
1960s and 1970s.
“Greetings,” the dreaded letter 
would begin, or “Greeting,” if an 
erran t com puter was on the job. 
And thus would an o th er young
Attack on Iraqi 
intelligence offices
The U.S. missile attack accomplished “the 
near complete destruction" of offices used 
by Iraq's intelligence leaders according to 
the Pentagon.
Iraqi Intelligence 
service headquarters 
com pound
Iraqi
In telligence  
se rv ic e  
h eadquarters
al-R ashid  
Hotel
4 miles
Probable
support
facilities
/
Admin
support
Support
buildings
Vehicle
storage
Iraqi Intelligence 
serv ice headquarters
Sixteen of 23 
Tomahawk cruise 
missiles hit buildings 
in this area.
Four landed in the 
compound, but did not 
hit their intended 
target and three, 
landed in two different 
residential areas 
between 100 and 500 
yards outside the 
compound.
Range: About 700 miles 
Power system: turbo-tan engine 
Cost: about $t.3jnnilon each 
Warhead: convention^ 1,000 pound. Also 
can be armed with nuclear warhead 
Speed: about 550 mph
Tom ahawk II 
cru ise  m issile
Source: Jan e 's  Weapon Systems, Pentagon
s ir
AP/R. Toro
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plans.
Although Scott Johnson wanted 
to include arched windows in his 
plans, he was denied pennission af­
ter a member of the city planning 
staff allegedly opposed that style of 
window. The DRB unanimously ap­
proved the renovation with arched 
windows.
T h e  26-page su it a lleges th e  
board, and not the city planning 
staff, has the authority to recom­
mend conditions for construction.
In court papers, th e  city d is­
agrees and claims it can receive 
recom m endations from the  plan­
ning s t^ .
The planning staffs opposition 
to Jo h n so n ’s p lans p ro m p ted  a 
highly critical letter from Nicholas 
Davis, another DRB member.
Davis wrote, “Not only is th is 
procedurally out of place, it is also 
bureaucratically reprehensible.’’
Commission selects several 
to serve on advisory boards
By Clironicle Staff
Several volunteers were selected for advisory boards Monday by the 
City Commission including:
■  Ellen Kreighbaum, Design Review Board. Kreighbaum is a Mon­
tana State University professor of health and human development
■  Monte Cooper, Community Development Block Grant Loan Review 
Committee. Cooper is a real estate agent.
■  Donald W. Belflower, Community Development Block Grant Loan 
Review Committee. Belflower moved here about a month ago from Char­
lottesville, Va..
B  Linda T. Belflower, Bozeman representative to the City-County 
Health Board. She is employed as a computer programmer and analyst 
with MSU and has lived in Bozeman for about a month.
f l  Catherine Goetz, Historic Preservation Advisory Committee. Goetz 
is a self-employed historian and former city historic preservation officer.
B Beth Mentzer, Historic Preservation Advisory Committee. Mentzer 
is an adjunct instructor in history and English at MSU.
B  Dora Anderson, Historic Preservation Advisory Committee. Ander­
son is a technician and research aide at MSU.
B James G. Webster, Historic Preservation Advisory Committee. Web- 
' ■ ; • ■ ■ r hf-re in July from Massachusetts.
•M, Hisforir*
ên t said watermefon 
cheese.
a r  a helm et the last
5 an illegal drug, 
ieve AIDS could be 
). Another 12 percent 
1 by vaccination.
ke cigarettes, while 
wen percent of tlie 
) iokecl, and VA pi r-
suggests that people who eat plenty of fruits, 
vegetables and fiber and relatively little fat have 
a reduced cancer risk.
Getting adults to change their eating habits is 
difficult. T he California D epartm ent of Health 
Services conducted a public education campaign 
to encourage people to eat at least live servings 
of fruits and vegetables daily.
Susan B. Foersler, the department’s chief, told 
the conference that while the program was going 
on fiom 1989 to 1993, consumption remniiu'd un­
changed at just under four seiwings a day.
the  House, bu t it was stalled  last 
week in the Senate Taxation Com­
m ittee before the  panel approved 
Holden’s bill.
“It was a political decision, and I 
d o n ’t like  th a t,” said  Sen . L arry  
Baer, R-Bigfork, who opposed the 
bill. “It goes against my principals 
to take away credit from one per­
son and give it to another for politi­
cal reasons.”
Baer also said the bill did not of-
ow ners to  file for an incom e tax  
credit, which in the end would only 
to amount to $90 at the m o st
S ena te  M ajority  L ead e r Jo h n  
Harp, a Kalispell Republican, said 
the  defeat of SB425 was a signifi­
cant blow to h is party’s p lans for 
tax relief. But he said the  Senate 
could still consider Elliot’s bill, the 
only statew ide residential tax bill 
still alive after Tuesday’s transm it­
tal deadline.
vt Gingrich addresses the In- 
of Shopping Centers confer- 
apitol Hili.
gislation placing the government 
la lan c in g  th e  b u d g e t in 2002. 
I to resist bitterly if, as expected, 
; d eep  cu ts in social p rogram s 
M edicare and Medicaid, 
ig rich , R-Ga., envisioned a 30- 
e d e liv e red  from  th e  Capitol. 
y that they (networks) consider”
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Judge: City acted unfairly in roof case
ByALICNAUBER 
Chronicle Staff W riter_______
Bozeman attorney Jennifer 
Bordy needed only one day in 
District Court to convince Judge 
Larry M oran h er clients w eren’t 
treated fairly by the city.
Moran agreed Bozeman offi­
cials didn’t follow city require­
m ents for public notice when de­
ciding in November 1993 what 
style of roof was appropriate for 
Bill and Jennifer Mitchell’s one- 
car garage at their South Church 
Avenue home.
“I think it’s a crying shame 
that a citizen has to go through 
this to get due process,” Bordy 
said today.
Jennifer Mitchell said several 
attem pts were made to resolve 
the dispute without going to 
court.
‘I think it’s a crying 
shame that a citizen 
has to go through this 
to get due process.’
—  Attorney Jennifer Bordy
The Mitchells have already ap­
plied for another hearing before 
the City Commission, which de­
nied permission for them  to build 
a gambrel, or barn-style roof. The 
city would only approve a 
peaked, or gable roof.
The Mitchells sued in Decem­
ber 1993 and waited until Mon­
day for their day in court.
The lawsuit accused the city of 
acting illegally because it didn’t 
mail written notices of a pending 
city hearing to propei'ty owners
within 200 feet of the Mitchells’ 
hom e as required by city codes.
The suit also said the city 
failed to post a notice on the 
M itchells’ property to advertise 
the date of the public hearing to 
decide what roof style would be 
allowed.
Jennifer Mitchell describes 
having to sue the citj^ as “as­
tounding.”
“I’m just sorry that the taxpay­
ers had to pay for this,” Mitchell 
said of the city’s legal costs. The 
city hired attorney Bob Planalp to 
defend it in court.
Planalp m a/ have to return to 
coui't next month il the Mitchells 
ask the city to pay their legal 
bills, which have yet to be to­
taled.
If the City Commission again 
(More on Roof, page 8)
Media coverage of the R ep u b lican  revolution — 
and G ingrich personally — has been in t e n s e ,  a t  
times overshadowing that of President Clinton. But 
for the  netw orks to g ran t the sp eaker’s req u est 
would be extraordinaiy even in the curren t atmo­
sphere.
The White House had no response to Gingrich’s 
request, even though customarily, only presidents 
have been accorded prime-time live coverage for 
speeches.
congressioiim wammwu.%, —
b e c a m e  a  b lueprin t for an am b itiou s, lOOday legisla­
tive program when House Republicans gained the 
majority for the first time since the Eisenhower era.
Since convening the House on Jan. 4, Gingrich 
has overseen House passage of a balanced budget 
amendm ent to the Constitution; anti-crime legisla­
tion; sweeping changes in the nation’s welfare sys­
tem; and a recasting of tlie nation’s civil justice sys­
tem, among other items.
Roof/from page 1
rules against the Mitchells, the law­
suit will probably be resumed, Bor­
dy said.
City Attorney Paul Luwe declined 
to com m ent on M o ran ’s ru ling, 
which cut short the trial that was an­
ticipated to last most of this week.
M oran  d id n ’t ru le  on o th e r 
claims in the lawsuit that challenged 
Bozeman’s ability to regulate con­
struction on private property.
Luwe said he didn’t want to prej­
udice the City Commission bv 'com­
m en tin g  b e fo re  co m m issio n e rs  
have a chance to decide what style 
of roof is appropriate.
The city has yet to set a date for 
the City Commission to reconsider 
Mitchells* roof, Luwe added.
T he com m ission has changed
significantly since the 1993 vote. 
Only Commissioner Joe Frost re­
m ains of th e  th re e  w ho voted  
against the Mitchells. Mayor Tim 
Swanson and Commissioner Bever­
ly I{napp didn’t run for a second 
term . C om m issioner A1 Stiff and 
now Mayor John Vincent, who vot­
ed for the barn-style roof, are still 
on the commission.
Harassment/from page 1
tana then because some of the buf­
falo have brucellosis, which can 
cause cattle to abort. Cattle ranch­
e rs  fear th e  buffalo could infect 
th e ir  h e rd s  and could end Mon­
tre  a’s current brucellosis-free sta­
ins. The J.egisiainre has repealed 
ouffalo hunting, allowing only state 
and federal officials to shoot buffalo 
in Montana.
One reason buffalo hunts have 
ended, Lilburn said, was because 
he and 10 other buffalo advocates 
protested the March 13 hunt and 
gained national publicity. The pub­
lic outciy against that hunt and oth­
ers helped persuade state lawmak­
ers to stop them, he said.
my mind,” Lilburn replied.
Lilburn said he went to the Heb- 
gen Ivake area to protest what he 
called a slaughter because he felt 
the buffalo were on public land us­
ing traditional migration routes.
“I was there to try to be an ad­
vocate for the bison, who can net 
speak,” Lilburn said. “I wanted to 
tell the hunters, state agencies and 
people of this country it (the hunt) 
was wrong,” Lilburn said.
H e said  he  w alked  b e tw een  
Slemmer’s gun and a buffalo twice 
in sp ite  of D ep artm en t of F ish , 
Wildlife and Parks warden David 
Etzwiler’s warning that he could be 
arrested. Lilburn said at one point
be retried in District Court. Olson 
said the law was vague and violated 
Lilburn’s right to free speech by 
p u n ish in g  him  fo r ta lk in g  to 
hunters. Gallatin County appealed 
O lson’s decision to the M ontana 
Siinreme Court, which upheld the 
law. L ilburn  appealed  the  s ta le  
S u p rem e  C o u rt’s ru lin g  on th e  
law’s constitutionality to the U.S. 
Supreme Court, which declined to 
hear the case.
"... T h e  p ro te s t  and th e  five 
years of judicial proceedings have 
really helped keep the issue alive 
and the state’s bison control pro­
gram  under a lot of scrutiny,” Lil­
burn  said. He said he wasn’t  sur-
doctor to notity the parents oi ot 
responsib le for a pregnancy tl 
prompts a girl to seek an abortioi
G O P s e n a to rs  a lso  rebuff 
amendments that would have m: 
it easier for a girl to ask a judge 
exem pt h e r  from  notice requi 
m ent and would have preveni 
parents fi om coercing their dau 
1er to cany  a pregnancy to term.
Sen. Mike Foster, R-Townse 
said HB482 will take pressure 
p regnan t teen-agers by en su r 
th e ir  paren ts  are involved in 
abortion decision.
Sen. Mike Halligan, D-Misso 
called the bill another Republi 
“assau lt on individual freedor
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